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We dedicate this book to the principles and promise of academic
freedom, and to all the people who have risked and sacrificed so much
over the centuries so that we may still exercise it.



PROPERTY OF THE MIT PRESS
FOR PROOFREADING, INDEXING, AND PROMOTIONAL PURPOSES ONLY

CONTENTS

ACKNOWLEDGMENTS  xiii
DECLARATION OF INDEPENDENCE  xv
GETTYSBURG ADDRESS  xvii
INTRODUCTION  xix

Alexandra Natapoff and Guy-Uriel E. Charles

PART I: DEMOCRACY 1

1. THE UNENDING WORK OF DEMOCRACY 3
Noah Feldman

2. MAKING AMERICANS: A HISTORY 7
Annette Gordon-Reed

3. CONSTITUTING DEMOCRACY: INVESTING IN A VIRTUOUS
CIRCLE 10
Martha Minow

4, DEMOCRACY IS A NEGOTIATION 13
Sheila Heen

S. FROM INDEPENDENCE TO INTERDEPENDENCE: THE EVOLUTION OF
THE AMERICAN PROJECT 17
Rachel A. Viscomi

PART II: FREE SPEECH AND DISSENT 21

6. THE BAN ON VIEWPOINT DISCRIMINATION 23
Cass R. Sunstein

7. FEAR OF WITCHES: FREE SPEECH AND DISTRUST OF GOVERNMENT
SPEECH RESTRICTIONS 26
Rebecca Tushnet

8.  EFFECTIVE DISSENT 30
Laura Weinrib



PROPERTY OF THE MIT PRESS
FOR’PROOFREADING, INDEXING, AND PROMOTIONAL PURPEBES'ENLY

9.  REINVIGORATING THE RIGHT TO PETITION 35
Sharon Block

10. ON AMERICAN EXCEPTIONALISM AND THE ACADEMIC FREEDOM TO
LEARN ABOUT HISTORY'S “BAD” PARTS 39
Tomiko Brown-Nagin

PART I1I: AMERICAN IDENTITY, CITIZENSHIP, AND RACE 43

11. ONE PEOPLE: THE AUDACIOUS PROVOCATION OF AMERICA 45
Guy-Uriel E. Charles

12. WHAT IS AMERICA?: THE PRESUMPTIONS THAT LAW MAKES 49
Kenneth W. Mack

13. BICENTENNIAL MELANCHOLIA 54
Randall Kennedy

14. THE FOUNDERS CHOICE IS NOT YET IN THE PAST 57
John Coates

15. THE RENAISSANCE OF OPEN WHITE SUPREMACY 62
Michael Klarman

PART IV: THE SUPREME COURT 67

16. DECLARING INDEPENDENCE FROM JUDICIAL SUPREMACY 69
Nikolas Bowie and Daphna Renan

17. A COURT OF TWO CRISES 73
Richard M. Re

PART V: THE FEDERAL GOVERNMENT 77

18. A FEDERAL GOVERNMENT TRANSFORMED 79
Jody Freeman

19. FACING OUR FISCAL CHALLENGES AT 250 85
Howell E. Jackson

20. “MERCILESS INDIAN SAVAGES” OR “DISTINCT, INDEPENDENT
POLITICAL COMMUNITIES”? 90
Joseph William Singer

PART VI: ELECTIONS 95

21. OUR BULWARKS AGAINST LOSING—OR IMPROVING—OUR
DEMOCRACY 97
Nicholas O. Stephanopoulos



PROPERTY OF THE MIT PRESS
FORPRBYEREADING, INDEXING, AND PROMOTIONAL PURPOSES BNLY

22. REBUILDING THE ARCHITECTURE OF PRESIDENTIAL
ELECTIONS 102
Larry Schwartztol

PART VII: CRIME, PUNISHMENT, AND STATE POWER 107

23. AMERICAN CRIMINAL LAW: FROM INEQUALITY TO IMPUNITY 109
Alexandra Natapoff

24. RESTORING THE POWER OF THE PEOPLE IN THE CRIMINAL
PROCESS 113
Adriaan Lanni

25. THE LAST FEDERAL PROSECUTORS 116
Andrew Manuel Crespo

26. THE FUTURE OF CAPITAL PUNISHMENT 121
Carol S. Steiker

27. DECARCERATING IMMIGRATION 125
Sabrineh Ardalan and Philip L. Torrey

PART VIII: THE ENVIRONMENT 129

28. MEETING THE CHALLENGE OF ADDRESSING CLIMATE CHANGE 131
Richard J. Lazarus

29. FOUNDING IDEALS AND THE FUTURE OF AMERICAN
FOOD POLICY 136
Emily M. Broad Leib

30. THE LAW AGAINST THE LAND 140
Kristen A. Stilt

PART IX: THE FUTURE OF ECONOMIC GOVERNANCE 143

31. CORPORATE GOVERNANCE AND PRIVATE POWER 145
Mariana Pargendler

32. AMERICA’'S ANTI-CORPORATE, ANTI-FINANCE POPULISM: YESTERDAY
AND TODAY 150
Mark J. Roe

33. SOCIAL DEMOCRACY AGAINST LIBERAL OLIGARCHY 155
Yochai Benkler

34. LAW FOR ORGANIZING: COMBATING THE CRISIS OF
INEQUALITY 159
Benjamin Sachs



PROPERTY OF THE MIT PRESS
FOR‘PROOFREADING, INDEXING, AND PROMOTIONAL PURPEBES'ENLY

35. THE REVOLUTIONARY CHALLENGE OF EQUALITY: TOWARD A
REDESIGN OF AMERICAN MONEY 163
Christine Desan

36. AMERICA’'S COURTS OF LAST RESORT: THE BANKRUPTCY
SYSTEM 167
Jared Ellias

PART X: NEW TECHNOLOGIES AND THE FUTURE OF KNOWLEDGE
AND DEMOCRACY 171

37. THE FAILURE OF OUR CONSTITUTIONAL DESIGN AND THE THREAT
OFAl 173
Lawrence Lessig

38. GAINING POWER, LOSING CONTROL: RETHINKING THE
CONSTITUTION'’S VALUES AMIDST NEW TECHNOLOGIES 176
Jonathan Zittrain

39. INTELLECTUAL PROPERTY AND LAYERED SOVEREIGNTY 181
Ruth L. Okediji

40. REPRODUCTIVE TECHNOLOGIES AND THE FEDERAL
CONSTITUTIONAL VACUUM 185
1. Glenn Cohen

PART XI: THE INTERNATIONAL LEGAL ORDER 191

41. FOREIGN RELATIONS AND THE FAILURES OF FORESIGHT 193
Kristen E. Eichensehr

42. THE UNITED STATES WILL NEED INTERNATIONAL LAW 197
Gerald L. Neuman

43. AMERICAN POWER AND THE FUTURE OF HUMAN RIGHTS 200
Susan H. Farbstein

44. THE UNITED STATES AND INTERNATIONAL CRIMINAL JUSTICE: THE
END OF A LONG RELATIONSHIP 205
Alex Whiting

45. THE UNITED STATES, INTERNATIONAL ENGAGEMENT, AND THE
NEED TO LOOK BOTH BACK AND OUTWARD 210
Bill Alford

PART XII: WAR 215

46. DO U.S. PRESIDENTS HAVE THE POWER TO DECLARE WAR? 217
Jill Lepore



PROPERTY OF THE MIT PRESS
FORPRBYEREADING, INDEXING, AND PROMOTIONAL PURPOSES 8NLY

47. A DECLARATION FOR THOSE IN UNIFORM 222
Daniel L. Nagin

PART XIII: LEGAL REASONING IN A DEMOCRACY 227

48. THE “LEGAL MIND” AS CULTURAL ACHIEVEMENT 229
Benjamin Eidelson

49. THE LIVING HAND 233
Stephen E. Sachs

50. TOM, MEET MAX 236
John C.P. Goldberg

51. PALLADIUM OF LIBERTY: CONSCIENTIOUS ACQUITTAL AND THE
RESTORATION OF THE AMERICAN ]URY 239
Charles R. Nesson

52. ANTEBELLUM SHARI‘A, CIVIL RIGHTS SHARI‘A, AND AMERICAN
FREEDOM 243
Intisar A. Rabb

53. REAL LEGAL NIHILISM 249
Scott Brewer

PART XIV: THE LEGAL PROFESSION, LEGAL EDUCATION, AND THE RULE
OF LAW 253

54. REIMAGINING PROFESSIONAL INDEPENDENCE 255
David B. Wilkins

55. LAW, LEGAL EDUCATION, AND STRUCTURAL INJUSTICE 259
Eloise P. Lawrence

56. HUMANIZING THE ACCUSED IN THE PURSUIT OF THE RULE
OF LAW 263
Dehlia Umunna

57. ON CATS, CODICES, AND THE COMMON LAW CURRICULUM 266
Elizabeth Papp Kamali
PART XV: COMMUNITY AND CIVIC VIRTUE 271

58. A NATION OF DOCUMENTS 273
Stephen Breyer

59. ON CIVIC VIRTUE 277
Ronald S. Sullivan, Jr.



PROPERTY OF THE MIT PRESS
FOR‘PROOFREADING, INDEXING, AND PROMOTIONAL PURPEBES'ENLY

60. EMPIRICAL TRUTH AND THE DECLARATION OF
INDEPENDENCE 280
D. James Greiner

61. HISTORY AS POWER 283
Bruce H. Mann

62. PROPERTY LAW IN PURSUIT OF COMMUNITY 287
Maureen E. Brady

CONTRIBUTOR LIST 293



PROPERTY OF THE MIT PRESS
FOR PROOFREADING, INDEXING, AND PROMOTIONAL PURPOSES ONLY

31

CORPORATE GOVERNANCE AND
PRIVATE POWER

MARIANA PARGENDLER

Two and a half centuries after the Declaration of Independence, U.S. law
faces a paradox the Founders could scarcely have imagined: The nation
built to resist concentrated power has created private institutions whose
reach can rival the state itself. Corporate law is thus a constitutional prob-
lem in miniature, allocating power and structuring accountability. The
checks and balances that have been a hallmark of the system’s capital
markets success, and of social ordering more generally, today are under
enormous strain. U.S. law is now moving toward developing-world cro-
nyism, where controlling shareholders face few constraints and shape
laws in their favor. Paradoxically, these same powerful institutions, capa-
ble of shaping their own legal environment, have largely accommodated
rather than resisted new concentrations of executive power, suggesting
that private and public power may be mutually reinforcing rather than
countervailing.

The modern business corporation—so ubiquitous it seems natural—is,
in historical terms, a recent invention. In 1776, business corporations were
rare, chartered sparingly for special purposes. The Constitution does not
mention them. That same year, Adam Smith’s The Wealth of Nations warned

”n u

that when managers administer “other people’s money,” “negligence and
profusion” would inevitably follow. Smith identified two enduring risks in
the early corporations of that time: they might fail through mismanage-
ment; and they might embody monopolies harming consumers. Now, add
environmental degradation challenging planetary limits and the sheer
concentration of private power challenging democratic control.

The past 250 years defied Adam Smith’s skepticism. Corporations became

the dominant engine of economic life. State law endows corporations
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with their basic attributes—including legal personality, limited liability,
entity shielding, and regulatory partitioning—enabling large-scale enter-
prise and constraining the regulatory powers of the state itself. Law does
not merely regulate corporations; it constitutes them. And law remains
indispensable to managing the agency costs and the social costs of cor-
porate activity.

By 2026, American corporations stand at the center of our era’s defin-
ing challenges: artificial intelligence, climate transition, social media’s
influence on minds and democracy, and geopolitical competition with
China. Yet the U.S. corporate landscape is shifting dramatically. Public
markets have grown more concentrated, both in terms of the market
value commanded by the largest firms and in the prevalence of control-
ling shareholders among them. Private markets have exploded while
remaining opaque. Dual-class structures increasingly cement founder
control. The dispersed shareholders of mid-century textbooks have given
way to the “Big Three” institutional investors, introducing a different
form of concentration in firms that lack controlling shareholders. U.S.
capital markets increasingly host foreign firms and investors.

American corporate law can be understood through two seemingly
opposed but ultimately complementary narratives. The market-centric
view emphasizes private ordering and regulatory competition. Corporate
law is viewed as a product, which states effectively “sell” in exchange for
franchise fees. Delaware has long dominated by offering flexibility and
predictability, as well as substantial discretion for corporate boards in the
name of shareholder interests. The “genius of American corporate law,”
in this view, lies precisely in responsiveness to shareholders’ and manag-
ers’ interests without democratic accountability.

The corporate accountability view tells a different story. Far from
laissez-faire, the United States developed the world’s most elaborate regu-
latory and enforcement apparatus for public companies. The SEC, created
during the New Deal, became a model exported globally. U.S. markets
demand unusual transparency, and a sophisticated plaintiffs’ bar makes
litigation frequent and consequential.

Delaware’s equity tradition further complicates the purely permissive
story. Corporate action is “twice tested”: not only for technical compli-
ance but for conformity with equity. U.S. courts developed veil-piercing,
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fiduciary duties for controlling shareholders, and derivative suits earlier
and more extensively than peer jurisdictions. As Mark Roe has famously
argued, state competition operates in the shadow of federal power: the
threat of federalization disciplines states toward minority shareholder
protection and other concerns.

This accountability infrastructure arose from diverse pressures. In
Roe’s account, a tradition of American populism has historically curbed
the power of financial institutions. Nonprofit activism shaped corporate
behavior and laws toward social and environmental goals. What I have
called a “corporate governance obsession” promised checks and balances
within firms to address problems from corruption to systemic risk. These
narratives are best understood as complements, reflecting an uneasy
compromise between enabling markets and constraining the abuse of
private power.

That already-imperfect compromise now faces further strain. Delaware’s
2024 and 2025 amendments represent a troubling retreat from American
corporate law’s accountability tradition. Responding to judicial constraint
of controlling shareholder power and equitable policing of conflicted
transactions (including an extraordinary pay package for the world’s rich-
est man), the Delaware legislature moved toward bright-line rules making
a wide array of potentially problematic transactions unreviewable, leaving
fewer constraints on controlling shareholders, and creating more obsta-
cles to shareholder litigation. These reforms were not merely technocratic
endeavors. They followed attacks on judges, credible reincorporation
threats to Texas and Nevada, and intense lobbying by increasingly power-
ful controlling shareholders and the private equity industry—reflecting
the subversion of the existing legal order by powerful interests.

This shift marks a major departure from longstanding U.S. corporate
governance principles. U.S. law is rolling back corporate accountability
mechanisms and regulations across the board. As I have argued else-
where, in other nations controlling shareholders appeal to nationalism
to justify their control and role in society. Here, a similar trend is disman-
tling legal constraints that once aimed to confine controllers’ power. At
the federal level, proposals to route securities disputes into arbitration
would neutralize much of the private enforcement machinery. Efforts
to weaken shareholder proposals on social and environmental matters
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further reduce accountability. Together with the Delaware retreat, these
developments suggest a broader unwinding of the regulatory and judi-
cial infrastructure built over decades which constitutes a key pillar of the
U.S. system.

This unwinding has a political context. The international rise of
authoritarian regimes has often transformed corporate governance both
through the direct exercise of state power and through the cooptation of
private enterprise. In the U.S., corporations appear increasingly entangled
with government as well. Ironically, to fight China, the U.S. is abandon-
ing its arm’s-length tradition and moving closer to China in key respects.
Recent breaks include new strategic state shareholdings and even the
adoption of a “golden share” in connection with a foreign acquisition.
Whereas earlier experiments with U.S. state ownership came in times of
crisis, such as when the federal government took shares in major finan-
cial institutions and car companies following the 2008 financial melt-
down, current state incursions are occurring without an acute crisis. The
government is pressing corporate leaders to favor government policies
through a combination of political carrots and sticks. Corporate leaders’
abrupt shifts in public posture suggest dependence when political risk
becomes existential. Concerns about cronyism, selective intervention,
and politicized enterprise are mounting.

The 250th anniversary of American law arrives as U.S. corporate and
capital markets law, often celebrated as the envy of the world, faces these
daunting new challenges. Legal scholars have overwhelmingly favored a
narrow, “modular” view of corporate law focused on investor protection
alone, with other social concerns outsourced to other areas of law. This
view is untenable: it has long had its share of critics and is incomplete in
its own terms. Even standard corporate rules aimed at protecting share-
holders from managers have broader social consequences. Expropria-
tion by controlling shareholders is economically regressive and further
concentrates wealth and power. Derivative suits for failure of oversight
serve to strengthen the bite of sanctions imposed by other areas of law.
Transparency aimed at investors produces broader positive externali-
ties in terms of social control. Social concerns are not fully separable,
and distortions created by corporate law—the field governing residual
discretion—are not easily addressed elsewhere. The narrowing of the
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field’s scope by the law-and-economics tradition has reduced our ability
to resist the ongoing backlash.

The task ahead is to preserve corporations’ vitality and capacity for
innovation for the social good in the face of these societal challenges.
Much remains to be done in perfecting democratic controls and legiti-
macy of corporations, which have long been unsatisfying. Law, including
corporate law, has an important role to play. The first step is resisting the
erosion of basic principles that have distinguished U.S. corporate gover-
nance and inspired jurisdictions worldwide.





