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We dedicate this book to the principles and promise of academic 

freedom, and to all the people who have risked and sacrificed so much 

over the centuries so that we may still exercise it.

PROPERTY OF THE MIT PRESS 
FOR PROOFREADING, INDEXING, AND PROMOTIONAL PURPOSES ONLY



Contents

Acknowledgments  xiii

Declaration of Independence  xv

Gettysburg Address  xvii

Introduction  xix

Alexandra Natapoff and Guy- Uriel E. Charles

Part I: Democracy  1

1. The Unending Work of Democracy  3

Noah Feldman

2. Making Americans: A History  7

Annette Gordon- Reed

3. Constituting Democracy: Investing in a Virtuous 

Circle  10

Martha Minow

4. Democracy Is a Negotiation  13

Sheila Heen

5. From Independence to Interdependence: The Evolution of 

the American Project  17

Rachel A. Viscomi

Part II: Free Speech and Dissent  21

6. The Ban on Viewpoint Discrimination  23

Cass R. Sunstein

7. Fear of Witches: Free Speech and Distrust of Government 

Speech Restrictions  26

Rebecca Tushnet

8. Effective Dissent  30

Laura Weinrib

PROPERTY OF THE MIT PRESS 
FOR PROOFREADING, INDEXING, AND PROMOTIONAL PURPOSES ONLY



viii Contents

9. Reinvigorating the Right to Petition  35

Sharon Block

10. On American Exceptionalism and the Academic Freedom to 

Learn about History’s “Bad” Parts  39

Tomiko Brown- Nagin

Part III: American Identity, Citizenship, and Race  43

11. One People: The Audacious Provocation of America  45

Guy- Uriel E. Charles

12. What Is America?: The Presumptions that Law Makes  49

Kenneth W. Mack

13. Bicentennial Melancholia  54

Randall Kennedy

14. The Founders’ Choice Is Not Yet in the Past  57

John Coates

15. The Renaissance of Open White Supremacy  62

Michael Klarman

Part IV: The Supreme Court  67

16. Declaring Independence from Judicial Supremacy  69

Nikolas Bowie and Daphna Renan

17. A Court of Two Crises  73

Richard M. Re

Part V: The Federal Government  77

18. A Federal Government Transformed  79

Jody Freeman

19. Facing Our Fiscal Challenges at 250  85

Howell E. Jackson

20. “Merciless Indian Savages” or “Distinct, Independent 

Political Communities”?  90

Joseph William Singer

Part VI: Elections  95

21. Our Bulwarks Against Losing— or Improving— Our 

Democracy  97

Nicholas O. Stephanopoulos

PROPERTY OF THE MIT PRESS 
FOR PROOFREADING, INDEXING, AND PROMOTIONAL PURPOSES ONLY



Contents ix

22. Rebuilding the Architecture of Presidential 

Elections  102

Larry Schwartztol

Part VII: Crime, Punishment, and State Power  107

23. American Criminal Law: From Inequality to Impunity  109

Alexandra Natapoff

24. Restoring the Power of the People in the Criminal 

Process  113

Adriaan Lanni

25. The Last Federal Prosecutors  116

Andrew Manuel Crespo

26. The Future of Capital Punishment  121

Carol S. Steiker

27. Decarcerating Immigration  125

Sabrineh Ardalan and Philip L. Torrey

Part VIII: The Environment  129

28. Meeting the Challenge of Addressing Climate Change  131

Richard J. Lazarus

29. Founding Ideals and the Future of American 

Food Policy  136

Emily M. Broad Leib

30. The Law Against the Land  140

Kristen A. Stilt

Part IX: The Future of Economic Governance  143

31. Corporate Governance and Private Power  145

Mariana Pargendler

32. America’s Anti- Corporate, Anti- Finance Populism: Yesterday 

and Today  150

Mark J. Roe

33. Social Democracy Against Liberal Oligarchy  155

Yochai Benkler

34. Law for Organizing: Combating the Crisis of 

Inequality  159

Benjamin Sachs

PROPERTY OF THE MIT PRESS 
FOR PROOFREADING, INDEXING, AND PROMOTIONAL PURPOSES ONLY



x Contents

35. The Revolutionary Challenge of Equality: Toward A 

Redesign of American Money  163

Christine Desan

36. America’s Courts of Last Resort: The Bankruptcy 

System  167

Jared Ellias

Part X: New Technologies and the Future of Knowledge 

and Democracy  171

37. The Failure of Our Constitutional Design and the Threat 

of AI  173

Lawrence Lessig

38. Gaining Power, Losing Control: Rethinking the 

Constitution’s Values Amidst New Technologies  176

Jonathan Zittrain

39. Intellectual Property and Layered Sovereignty  181

Ruth L. Okediji

40. Reproductive Technologies and the Federal 

Constitutional Vacuum  185

I. Glenn Cohen

Part XI: The International Legal Order  191

41. Foreign Relations and the Failures of Foresight  193

Kristen E. Eichensehr

42. The United States Will Need International Law  197

Gerald L. Neuman

43. American Power and the Future of Human Rights  200

Susan H. Farbstein

44. The United States and International Criminal Justice: The 

End of a Long Relationship  205

Alex Whiting

45. The United States, International Engagement, and the 

Need to Look Both Back and Outward  210

Bill Alford

Part XII: War  215

46. Do U.S. Presidents Have the Power to Declare War?  217

Jill Lepore

PROPERTY OF THE MIT PRESS 
FOR PROOFREADING, INDEXING, AND PROMOTIONAL PURPOSES ONLY



Contents xi

47. A Declaration for Those in Uniform  222

Daniel L. Nagin

Part XIII: Legal Reasoning in a Democracy  227

48. The “Legal Mind” as Cultural Achievement  229

Benjamin Eidelson

49. The Living Hand  233

Stephen E. Sachs

50. Tom, Meet Max  236

John C.P. Goldberg

51. Palladium of Liberty: Conscientious Acquittal and the 

Restoration of the American Jury  239

Charles R. Nesson

52. Antebellum Sharīʿa, Civil Rights Sharīʿa, and American 

Freedom  243

Intisar A. Rabb

53. Real Legal Nihilism  249

Scott Brewer

Part XIV: The Legal Profession, Legal Education, and the Rule 

of Law  253

54. Reimagining Professional Independence  255

David B. Wilkins

55. Law, Legal Education, and Structural Injustice  259

Eloise P. Lawrence

56. Humanizing the Accused in the Pursuit of the Rule 

of Law  263

Dehlia Umunna

57. On Cats, Codices, and the Common Law Curriculum  266

Elizabeth Papp Kamali

Part XV: Community and Civic Virtue  271

58. A Nation of Documents  273

Stephen Breyer

59. On Civic Virtue  277

Ronald S. Sullivan, Jr.

PROPERTY OF THE MIT PRESS 
FOR PROOFREADING, INDEXING, AND PROMOTIONAL PURPOSES ONLY



xii Contents

60. Empirical Truth and the Declaration of 

Independence  280

D. James Greiner

61. History as Power  283

Bruce H. Mann

62. Property Law in Pursuit of Community  287

Maureen E. Brady

Contributor List  293

PROPERTY OF THE MIT PRESS 
FOR PROOFREADING, INDEXING, AND PROMOTIONAL PURPOSES ONLY



3
Constituting Democracy: 

Investing in a Virtuous Circle

Martha Minow

William Hastie, a U.S. civil rights advocate and later federal judge, once 

explained, “Democracy is a process, not a static condition. It is becom-

ing rather than being. It can be easily lost, but never is fully won. Its 

essence is eternal struggle.” The project of self- governance requires set-

ting up and maintaining institutions and also cultivating and sustaining 

individual capacities— attitudes and behaviors connected with participat-

ing in the political order while preserving its values. Institutions such 

as election boards, city councils, legislatures, courts, and administrative 

agencies alone do not work without the participation of people bringing 

their commitments and skills. Conversely, individuals’ virtues and quali-

ties cannot produce stable practices to persist through daily tumult and 

periods of strain. The qualities of thinking, listening, cooperating, and 

tolerating needed to support and sustain democratic institutions them-

selves need laws and organizations, such as schools and media organiza-

tions, for cultivating and renewing the capacities of individuals.

Democracy— rule by the people— is a government system with goals 

that are also its preconditions. Respect for individual freedoms of speech 

and association; political participation and rights to vote in fair elections 

for all adults; and elected governmental representatives accountable to 

the electorate for their decisions comprise the “procedural minimum” 

that Robert Dahl in his A Preface to Democratic Theory defined as precondi-

tions for democracy. Constitutional democracy aims to produce what it 

also presumes: equal respect for self- governing members of society. Such 

a virtuous cycle does not start and nor does it continue without genu-

ine investments. Meaningful education regardless of family resources, 

reliable news sources amid shifting technologies and competition for 
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Constituting Democracy 11

attention, day- to- day security, and norms of reciprocity each demand 

not only initial but ongoing contributions of time and money to serve as 

sustaining ingredients for constitutional democracy. Civic virtues require 

infrastructures of education, information, personal safety, and politi-

cal and economic fair play, as well as the mechanisms of constitutional 

democracy, such as voting rights and checks and balances of governmen-

tal institutions.

Even ardent supporters of constitutional democracy emphasize the 

daunting obstacles to make it work at any time and any place. To engage 

and equip large numbers of people to govern themselves, to cultivate 

leaders who can earn and keep respect, to manage conflicts without vio-

lence, and to cultivate respect for the rights of others may be simply too 

hard to sustain, even if a system with such claims can get off the ground. 

Framers of the U.S. Constitution knew that popular sovereignty would 

not always serve long- term interests of the nation much less rights for 

individuals. Top of mind for them were prior republics that had not 

endured. They devised a structure to tackle the challenges they antici-

pated. The project of constitutional democracy can inscribe expectations 

through fragile ideals, captured in words of fallible human beings that at 

least set standards for judging failures of underlying commitments.

This already fragile arrangement is under attack. Increasingly in con-

stitutional democracies across the globe, a kind of “playbook for author-

itarians” appears to guide leaders: blame others, attack, foment social 

divisions, undermine trust in institutions, and demonize any source of 

authority other than themselves. Rising generations express the most 

profound disaffection about democracy. Among 18- to 29- year- olds in 

the United States, only 57 percent told a prominent pollster that keep-

ing the nation a democracy is very important. Those coming of age in 

recent years have witnessed democracies roiled by economic instabil-

ity and record- breaking inequality, refugee and immigration crises and 

violent government actors claiming to address them, environmental 

catastrophes, fumbling responses to the COVID- 19 pandemic, global 

wars, and elections flooded with dark money and allegations of cor-

ruption. People of varied views and backgrounds—people who disagree 

about many matters— converge in seeing political and economic systems 

of the United States as rigged and expressing high levels of distrust of 
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12 Essay 3

institutions, neighbors, and one another. As individual leaders and their 

supporters accumulate personal power and wealth, they hollow out dem-

ocratic institutions, constitutional values, and trust essential to both.

Irony reigns as major anniversaries of the U.S. Declaration of Indepen-

dence, Constitution, and Bill of Rights unfold now amid the apparent fra-

gility of freedom, law, and rights. Leading U.S. officials attack elections, 

education, and journalists. Masked and armed government employees 

unleash violence and fear in the name of immigration law enforcement. 

Officials dismantle historic markers of both racial injustice and legal 

commitments to overcome it. Government threats and corporate con-

solidations shrink independent news reporting. Debates over whether the 

nation has a constitutional crisis seem clueless. Law firms, universities, 

businesses, and their leaders compromise their values, suppress their criti-

cisms, and try to lay low. The rights and structures imagined by the U.S. 

Constitution in the eyes of many do not guard against entrenched power 

and do not attain effective self- government.

The Constitution enables judicial enforcement, authorizes elections, 

and divides governmental power to check tyranny. It imagines a virtuous 

circle, checking power while enabling self- government and individual 

rights. The rights and structures of constitutional democracy presuppose 

capacities among leaders and groups in society, including the attitudes, 

beliefs, and practices enabling voting, compromising, turn- taking, and 

tolerating differences and disagreements.

Today, those capacities are strained and the ideals of constitutional 

democracy seem remote. But the same was true during past vehement 

social conflicts, periods of corruption, a brutal civil war, and slavery. The 

seeds of freedom and core values of both self- governance and power- 

checking institutions remain inspiring.

Struggles for constitutional democracy in the United States are still 

worth it, even as any serious effort requires new and continuing invest-

ments of considerable resources, time, and hope. Those struggles can-

not be confined to political parties or elections. They also must involve 

people pursuing the public good as they see it. Discussion of precondi-

tions for constitutional democracy is an invitation to participate in those 

struggles.
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