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We dedicate this book to the principles and promise of academic
freedom, and to all the people who have risked and sacrificed so much
over the centuries so that we may still exercise it.
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CONSTITUTING DEMOCRACY:
INVESTING IN A VIRTUOUS CIRCLE

MARTHA MINOW

William Hastie, a U.S. civil rights advocate and later federal judge, once
explained, “Democracy is a process, not a static condition. It is becom-
ing rather than being. It can be easily lost, but never is fully won. Its
essence is eternal struggle.” The project of self-governance requires set-
ting up and maintaining institutions and also cultivating and sustaining
individual capacities—attitudes and behaviors connected with participat-
ing in the political order while preserving its values. Institutions such
as election boards, city councils, legislatures, courts, and administrative
agencies alone do not work without the participation of people bringing
their commitments and skills. Conversely, individuals’ virtues and quali-
ties cannot produce stable practices to persist through daily tumult and
periods of strain. The qualities of thinking, listening, cooperating, and
tolerating needed to support and sustain democratic institutions them-
selves need laws and organizations, such as schools and media organiza-
tions, for cultivating and renewing the capacities of individuals.
Democracy—rule by the people—is a government system with goals
that are also its preconditions. Respect for individual freedoms of speech
and association; political participation and rights to vote in fair elections
for all adults; and elected governmental representatives accountable to
the electorate for their decisions comprise the “procedural minimum”
that Robert Dahl in his A Preface to Democratic Theory defined as precondi-
tions for democracy. Constitutional democracy aims to produce what it
also presumes: equal respect for self-governing members of society. Such
a virtuous cycle does not start and nor does it continue without genu-
ine investments. Meaningful education regardless of family resources,
reliable news sources amid shifting technologies and competition for
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attention, day-to-day security, and norms of reciprocity each demand
not only initial but ongoing contributions of time and money to serve as
sustaining ingredients for constitutional democracy. Civic virtues require
infrastructures of education, information, personal safety, and politi-
cal and economic fair play, as well as the mechanisms of constitutional
democracy, such as voting rights and checks and balances of governmen-
tal institutions.

Even ardent supporters of constitutional democracy emphasize the
daunting obstacles to make it work at any time and any place. To engage
and equip large numbers of people to govern themselves, to cultivate
leaders who can earn and keep respect, to manage conflicts without vio-
lence, and to cultivate respect for the rights of others may be simply too
hard to sustain, even if a system with such claims can get off the ground.
Framers of the U.S. Constitution knew that popular sovereignty would
not always serve long-term interests of the nation much less rights for
individuals. Top of mind for them were prior republics that had not
endured. They devised a structure to tackle the challenges they antici-
pated. The project of constitutional democracy can inscribe expectations
through fragile ideals, captured in words of fallible human beings that at
least set standards for judging failures of underlying commitments.

This already fragile arrangement is under attack. Increasingly in con-
stitutional democracies across the globe, a kind of “playbook for author-
itarians” appears to guide leaders: blame others, attack, foment social
divisions, undermine trust in institutions, and demonize any source of
authority other than themselves. Rising generations express the most
profound disaffection about democracy. Among 18- to 29-year-olds in
the United States, only 57 percent told a prominent pollster that keep-
ing the nation a democracy is very important. Those coming of age in
recent years have witnessed democracies roiled by economic instabil-
ity and record-breaking inequality, refugee and immigration crises and
violent government actors claiming to address them, environmental
catastrophes, fumbling responses to the COVID-19 pandemic, global
wars, and elections flooded with dark money and allegations of cor-
ruption. People of varied views and backgrounds—people who disagree
about many matters—converge in seeing political and economic systems
of the United States as rigged and expressing high levels of distrust of
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institutions, neighbors, and one another. As individual leaders and their
supporters accumulate personal power and wealth, they hollow out dem-
ocratic institutions, constitutional values, and trust essential to both.

Irony reigns as major anniversaries of the U.S. Declaration of Indepen-
dence, Constitution, and Bill of Rights unfold now amid the apparent fra-
gility of freedom, law, and rights. Leading U.S. officials attack elections,
education, and journalists. Masked and armed government employees
unleash violence and fear in the name of immigration law enforcement.
Officials dismantle historic markers of both racial injustice and legal
commitments to overcome it. Government threats and corporate con-
solidations shrink independent news reporting. Debates over whether the
nation has a constitutional crisis seem clueless. Law firms, universities,
businesses, and their leaders compromise their values, suppress their criti-
cisms, and try to lay low. The rights and structures imagined by the U.S.
Constitution in the eyes of many do not guard against entrenched power
and do not attain effective self-government.

The Constitution enables judicial enforcement, authorizes elections,
and divides governmental power to check tyranny. It imagines a virtuous
circle, checking power while enabling self-government and individual
rights. The rights and structures of constitutional democracy presuppose
capacities among leaders and groups in society, including the attitudes,
beliefs, and practices enabling voting, compromising, turn-taking, and
tolerating differences and disagreements.

Today, those capacities are strained and the ideals of constitutional
democracy seem remote. But the same was true during past vehement
social conflicts, periods of corruption, a brutal civil war, and slavery. The
seeds of freedom and core values of both self-governance and power-
checking institutions remain inspiring.

Struggles for constitutional democracy in the United States are still
worth it, even as any serious effort requires new and continuing invest-
ments of considerable resources, time, and hope. Those struggles can-
not be confined to political parties or elections. They also must involve
people pursuing the public good as they see it. Discussion of precondi-
tions for constitutional democracy is an invitation to participate in those
struggles.





