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We dedicate this book to the principles and promise of academic
freedom, and to all the people who have risked and sacrificed so much
over the centuries so that we may still exercise it.
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MAKING AMERICANS: A HISTORY

ANNETTE GORDON-REED

Who can lay claim to being an American? A common view holds that
one born in the United States of America, or one who comes to live in
the country, accepts American values, and gains formal citizenship, is an
American. President Ronald Reagan often reflected on the way the United
States differed from other countries on this point. He endorsed a passage
in a letter that stated it was possible for a person to live in France, but
never really be considered French. The same holds true for other coun-
tries around the globe because the people in those countries believe that
their identity as citizens is firmly tied to ancestry and ethnicity.

The United States, Reagan claimed, stood alone in its approach to
national identity. Being an American was not a matter of ancestry. It was
about one’s beliefs that were bound to a set of ideals and principles set
forth in the founding documents of the United States of America, princi-
pally, the Declaration of Independence and the Constitution of the United
States. America was a nation based upon a creed rather than notions of
blood. The Declaration’s statement of the “self-evident” truth that “all
men are created equal,” and basing the right to create a new country on
that concept, opened the door to a new way to think about how nations
are constituted. Reagan certainly was not the first person to depict the
United States as a nation based upon ideals. That claim has been made
over the course of 250 years, and it has been made with great insistence
and pride by people of all races, creeds, colors, and political persuasions.

Of course, there have always been Americans who have sharply dis-
sented from the United States-as-a-creedal-nation construction, deny-
ing that there can ever be such a thing. Nations, in their view, are built
through the process of making and living in communities over a long
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period of time; communities that share a common ancestry, language,
traditions, and culture. Proponents of what is often called the “blood
and soil” or the “heritage American” perspective note that it was people
of European descent who, by their numbers, were primarily responsible
for creating the United States. Even more specifically, they argue that
because those people were mainly Anglo-Protestant, the United States of
America should be recognized and—this is critical, particularly for the
development of law—preserved as an Anglo-Protestant nation. People of
color, Catholics, Jewish people, Indigenous people, could live in Amer-
ica, but could never be considered as real Americans. The word Anglo,
as does the word “ancestry”, creates an explicitly racial understanding of
American identity and represents the primary challenge to the idea that
Americanness is based upon a belief in a set of ideas. After all, people
who were not born Protestant can become Protestant. People who are
not Anglo, according to the definition that those who focus on ancestry
would apply, cannot “become” Anglo.

These warring viewpoints on American identity have shaped argu-
ments and understandings about the substance and possibilities of Amer-
ican law. Americans profess to have created “a government of law and
not of men,” under a written Constitution that safeguards and details
the powers and rights of citizenship. If the Anglo-Protestant character of
American identity is foundational and has to be preserved, can any steps
be taken to alter that commitment? Many Americans would answer “no”
to that question.

Perhaps no more salient discussion of this question can be found than
in Chief Justice Roger Taney’s infamous majority opinion in Dred Scott
v. Sandford (1857). Taney explained why people of African descent—
whether enslaved or free—could not be American citizens, employing an
ancestry-based and racialized view American identity. No matter what a
Black person believed, no matter that Black men had served in the Con-
tinental Army of the United States—and in the militia in some states—in
the struggle against Great Britain, they were forever disqualified from
being real Americans. This was not about their civic status as enslaved
people. Blacks who had been born free were equally foreclosed. Justice
Benjamin R. Curtis’s strong dissent corrected Taney’s faulty history on
the question of Blacks’ place in early America to no avail. Later, in his
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Gettysburg address, Abraham Lincoln laid the philosophical groundwork
to prepare the nation to formally move beyond Taney and embrace what
Lincoln called a “new birth of freedom.” He used the Declaration of Inde-
pendence’s statement about equality to justify bringing African American
people into the polity and cementing their identity as full Americans. It
would take the United States Army’s successful prosecution of the Civil
War (with the aid of nearly 200,000 Black soldiers) to create the condi-
tions that allowed for the legal settlement of Blacks’ place in American
civic life. The Thirteenth, Fourteenth, and Fifteenth Amendments ended
racially-based legalized slavery, made Black people full citizens, and pro-
hibited interference with their right to vote.

We know the sad story of how the promise of equality through law
was thwarted in the decades immediately following the end of the War,
largely by people who adhered to the blood and soil view of American
identity. Indeed, as a result of the failure to fully implement the post-War
legal measures to ensure Blacks’ rights, W.E.B. Dubois could confidently
state in The Souls of Black Folk (1903) that “the problem of the 20th Cen-
tury is the problem of the color line.” In his native United States, Blacks
and their White allies, turned to law to solve that problem, instituting a
movement that is often referred to as a Second American Revolution that
was, in many respects, successful.

There was then, and there is now, ferocious opposition to using law
to help the nation live up to the Declaration’s creed. One hears blood
and soil rhetoric at the very highest level of government. The frenzy of
the effort to deport immigrants, particularly brown-skinned immigrants,
hints at a not too far below the surface desire to rid the nation of non-
White people, to live the fantasy of a White Christian nation. This is all
very far away from the lofty aspirations of the Declaration and its belief
in the power of ideas. It is also far from the words of the Declaration’s
author, written fifty years after 1776, when he predicted that the Declara-
tion would one day apply to people the world over. Now more than ever,
we need our legal traditions of idealism, equality, and inclusion to resist
the current tide of racism and reactionaryism.





