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Our motto: When the facts come out, the truth will be known. 
	

THE	RED	HERRING	
	

Newsletter	of	the	AALS	Section	on	Business	Associations	(SOBA)	
	

Volume	XXXVII	–	Fall	2017	
	

∗∗∗ 	

2018 ANNUAL MEETING – SAN DIEGO 

INSTITUTIONAL	INVESTORS	AND	CORPORATE	GOVERNANCE	
	

Friday,	January 5, 2018, 10:30 a.m. to 12:15 p.m. 
San Diego Marriott Hotel & Marina, Pacific Ballroom 16, North Tower / Level 1. 

	
When	reached	at	his	St.	Louis	office,	Matt	Bodie,	SOBA	chair-elect,	described	the	section	
program	for	the	upcoming	meeting	as	follows:	
	
In	thinking	through	the	problems	posed	by	agency	costs	within	the	public	corporation,	
corporate	law	academics	have	turned	repeatedly	to	institutional	investors	as	a	potential	
solution.	The	agglomeration	of	shares	within	a	large	investing	firm,	together	with	ongoing	
cooperation	among	a	large	set	of	such	investors,	could	overcome	the	rational	apathy	the	
average	shareholder	has	towards	participation	in	corporate	governance.	Alternatively,	
activist	investors	could	exert	specific	pressure	on	isolated	companies	that	have	been	
singled	out—like	the	weakest	animals	in	the	herd—for	extended	scrutiny	and	pressure.	In	
these	examples,	the	institutionalization	of	investing	offers	a	counterbalance	to	the	power	of	
management	and	arguably	provides	a	systematized	way	of	reorienting	corporate	
governance.	These	institutional-investor	archetypes	have,	in	fact,	come	to	life	since	the	
1970s	and	have	disrupted	the	stereotype	of	the	passive	investor.	But	have	we	achieved	a	
new	and	stable	corporate	governance	equilibrium?	Or	have	we	instead	ended	up	with	an	
additional	set	of	agency	costs	–	the	separation	of	ownership	from	ownership	as	well	as	
ownership	from	control?	This	program	seeks	to	explore	these	questions	and	assess	the	
developments	in	the	field	since	the	beginning	of	the	new	century.	
	
Note	that	the	program	is	co-sponsored	by	the	Section	on	Securities	Regulation.	
	

MORE	à 
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People	familiar	with	the	matter	report	that	as	a	result	of	a	call for anonymous submission 
of papers, the	program	will	feature	two presentations, one by Jessica Erickson 
(Richmond) entitled	The Market for Corporate Procedure and the other by Robert 
Anderson IV (Pepperdine) and George Dent, Jr. (Case Western Reserve) entitled 
Institutions, Investment Horizon, and Corporate Governance.	
 
The panel of commentators includes:	

• Heather Slavkin Corzo, AFL-CIO 
• Anita Krug, University of Washington (Washington) 
• Sabastian Niles, Wachtell, Lipton, Rosen & Katz 
• Frank Partnoy, San Diego 
• Matthew Bodie, St. Louis (moderator) 

Abstracts of the papers follow below at pages 3 to 4. 
	
As	for	the	much	anticipated	and	always	exciting	business	meeting,	you	should	have	
received	a	message	from	our	fearless	leader	naming	the	nominees	who	will	be	deemed	
elected	unless	someone	has	been	so	bold	as	to	object.	
	
The	nominee	for	chair-elect	is:	Anne	Tucker	of	Georgia	State.		
	
The	nominees	for	the	Executive	Committee	(whose	terms	will	expire	as	of	the	2021	annual	
meeting)	are:		
	
Tamara	Belinfanti	(NYLS)	
Tom	Lin	(Temple)	
Benjamin	Means	(South	Carolina)	
Megan	Shaner	(Oklahoma)	
	
Vote	early	and	vote	often.	Or	not.	
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Information	relating	to	other	programs	and	panels	of	interest	follows	beginning	at	page	9.	
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ABSTRACTS	FOR	SOBA	PAPER	PRESENTATIONS	
	

The	Market	for	Corporate	Procedure	
	

Jessica	Erickson	
	
Shareholder	litigation	has	failed.		Merger	litigation	is	ubiquitous,	but	rarely	ends	with	
meaningful	relief	for	shareholders.	Derivative	suits	have	been	criticized	on	nearly	identical	
grounds	for	over	seventy	years.	And	securities	class	actions	are	rife	with	ethical	challenges	
and	low-value	settlements.		These	problems	result	from	the	fact	that	shareholder	litigation	
suffers	from	greater	agency	costs	and	cost	asymmetries	than	other	forms	of	litigation,	as	
scholars	and	courts	have	long	noted.		The	legal	system	has	tried	various	reforms	to	solve	
these	problems,	including	legislative	reform,	corporate	self-help,	and	greater	judicial	
oversight,	yet	none	have	worked.	
		
This	Article	argues	that	procedural	reform	can	help	solve	the	problems	in	shareholder	
litigation.		More	specifically,	institutional	investors	should	work	with	corporate	boards	and	
plaintiffs’	attorneys	to	develop	new	procedural	rules	to	govern	these	cases.		New	standing	
requirements,	non-waivable	forum	selection	clauses,	and	bans	on	non-monetary	
settlements	can	reduce	the	agency	costs	in	these	cases.		Similarly,	heightened	pleading	
standards,	limitations	on	discovery,	and	cost	shifting	can	reduce	the	cost	asymmetries	in	
these	cases.		Institutional	investors	should	take	the	lead	in	adopting	these	new	
procedures.		Although	institutional	investors	have	long	served	as	plaintiffs	in	these	cases,	
they	can	have	a	greater	impact	by	re-writing	the	procedural	rules	that	govern	this	area	of	
law.		These	investors	have	the	right	financial	incentives	to	adopt	new	procedural	rules	
given	their	investments	in	the	target	corporations.		They	also	have	the	right	organizational	
structure	to	oversee	these	changes	because	many	institutions	have	long	been	involved	in	
activism	efforts	and	should	understand	the	value	of	litigation	in	controlling	managerial	
behavior.		In	the	end,	the	time	has	come	for	institutional	investors	to	develop	a	market	in	
corporate	procedure.		
	
	

∗∗∗	
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Institutional	Investors,	Investment	Horizons,	and	Corporate	Governance	

	
Robert	Anderson	IV	
George	W.	Dent,	Jr.	

	
One	of	the	most	prominent	corporate	law	debates	in	recent	years	centers	on	the	
influence	of	short-term	investment	horizons	on	corporate	policy.	Business	leaders,	
commentators,	and	influential	jurists	increasingly	decry	the	perceived	short-term	
investment	horizons	of	institutional	investors	and	the	pressures	that	such	investors	
place	on	corporate	managers.	To	combat	perceived	short-termism,	many	have	
proposed	modulating	investors’	participation	in	corporate	governance	by	their	past	
holding	periods.	Proposals	from	various	quarters	would	vary	voting	rights,	board	
nomination	rights,	or	other	levers	of	governance	by	the	length	of	time	investors	
have	continuously	held	securities	in	the	past.		
	
The	use	of	governance	cutoffs	based	on	investors’	past	holding	periods—what	we	
call	“lookback”	approaches—entail	a	significant	unstated	assumption.	The	relevant	
inquiry	for	an	investor’s	governance	incentives	is	not	how	long	the	investor	has	held	
in	the	past,	but	how	long	the	investor	will	hold	in	the	future.	Thus,	the	lookback	
approach	assumes	that	longer	past	holding	periods	predict	longer	future	holding	
periods.	Yet	the	existing	literature	has	not	documented	the	extent	to	which	past	
holding	period	predicts	future	holding	period.		
	
In	this	paper,	we	investigate	the	connection	between	past	holding	period	and	future	
investment	horizon	among	institutional	investors.	Using	a	newly	created	database	
of	thousands	of	institutional	investors	and	hundreds	of	thousands	of	individual	
investments,	we	find	two	major	results.	First,	we	find	that	future	investment	horizon	
does	indeed	lengthen	as	past	holding	period	increases.	Second,	we	find	that	most	
institutions	have	relatively	long	holding	periods.	The	combination	of	these	two	
findings	means	that	although	past	holding	period	predicts	future	holding	period,	
lookback	cutoffs	have	relatively	modest	effects	on	lengthening	the	future	holding	
period	of	investors.	
	
We	argue	that	boards	and	policymakers	concerned	about	future	investment	horizon	
should	secure	longer	future	holding	periods	directly	instead	of	using	the	lookback	
approach	as	a	poor	proxy	for	future	holding	period.	We	explain	how	a	forward-
looking	approach	to	lengthening	investment	horizon	could	directly	commit	
investors	to	long-term	horizons.	These	forward-looking	approaches	would	allow	
companies	to	ensure	a	secure	base	of	investors	with	a	long-term	orientation	while	
not	having	the	antitakeover	effects	of	lookback	approaches.	
	

∗∗∗	
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ICYMI	
	
On	Halloween,	we	received	the	following	message	from	Joan	Heminway	(Tennesee):	
	
“I	am	putting	together	a	panel	or	discussion	group	(depending	on	how	many	folks	respond	
positively)	for	the	SEALS	conference	for	next	summer,	which	is	scheduled	to	be	held	August	
6-12,	2018	t	the	Marriott	Harbor	Beach	Resort	&	Spa	in	Fort	Lauderdale,	Florida.		Here	is	
the	proposed	title	and	a	brief	draft	description	(which	may	have	to	be	shortened	for	the	
submission):			
		
“Alternative	Ways	of	"Going	Public”	
		
“For	many	years,	the	standard	definition	of	a	“public	offering”	included	(most	typically)	an	
offer	and	sale	of	securities	registered	under	the	Securities	Act	of	1933,	as	amended	(the	
"1933	Act”).		Some	also	would	have	traditionally	included	in	the	definition	of	a	public	
offering,	in	certain	contexts,	intrastate	offerings	exempt	from	registration	under	the	1933	
Act	(and	its	companion	safe	harbor	under	the	1933	Act)	or	exempt	securities	offerings	
conducted	in	accordance	with	the	requirements	of	Regulation	A	under	the	1933	
Act.		Today,	however,	the	term	“public	offering”	arguably	takes	on	a	broader	meaning.		For	
one	thing,	Regulation	A	has	expanded,	widening	its	potential	use	in	affording	firms	access	
to	public	securities	markets.		In	addition,	general	solicitations	of	the	public	now	can	be	
made	in	private	placements	executed	under	Rule	506	of	Regulation	D	under	the	1933	Act,	
and	securities	crowdfunding—Internet	securities	offerings	to	the	general	public—can	be	
conducted	under	an	exemption	from	registration	under	the	1933	Act.		Add	to	all	this	the	
advent	of	initial	coin	offerings	(some	of	which,	under	current	SEC	guidance,	may	also	
constitute	public	offerings),	and	one	realizes	that	the	concept	of	a	public	offering	has	
become	significantly	more	complex	and	nuanced.	In	short,	the	term	“public	offering”	has	a	
less	well	defined	meaning	and	may	signify	different	things	to	different	people.		This	[panel]	
[discussion	group]	features	[paper	presentations]	[a	dialogue]	on	the	various	means	and	
effects	of	conducting	a	public	offering	in	the	current	environment,	together	with	related	
analysis	and	observations.			
		
“Let	me	know	if	you	would	like	to	participate	in	this	program.		Also,	let	me	know	if	you	
know	of	anyone	else	who	may	want	to	participate—or	just	pass	this	on	to	others.		I	must	
file	the	proposal	soon	in	order	to	ensure	its	consideration.”	
		

∗∗∗	
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We also received the following note from Anita Krug (Washington (Washington)) relating to the 
Section on Securities Regulation: 
 
“I hope many of you will be attending our Section’s programs at the 2018 AALS Annual 
Meeting in San Diego.  Our main program is “Offering, Selling, and Trading Securities: New 
Perspectives” and will take place on Friday, January 5, from 1:30 to 3:15 pm.  This session 
will feature the work of Hilary Allen, Nicole Iannarone, and Summer Kim.  Michele Layne, 
Regional Director at the SEC’s Los Angeles office will also speak.   
  
“In addition, we are hosting a works-in-progress program titled “Emerging Voices in Securities 
Regulation” on Thursday, January 4, from 3:30 to 4:45 pm.  Our junior scholar presenters will 
be Gina-Gail Fletcher, Yuliya Guseva, Summer Kim, Jeremy McClane, and Josephine Sandler 
Nelson, and our senior scholar commenters will be Miriam Baer, Jordan Barry, Eric Chaffee, 
Wendy Couture, Joan Heminway, Arthur Laby, Michael Malloy, Elizabeth Pollman, Hillary 
Sale, and Jeff Schwartz. 
  
“In order that we can use our session time to focus on the programs, we would like to hold a 
“virtual meeting” to take care of the business of electing a new Chair-Elect and one new member 
of the Executive Committee.  We recommend Eric Chaffee (Toledo) to become Chair-
Elect.  We also recommend Andrew Tuch (Washington University) to join the Executive 
Committee for a 3-year term. Wulf Kaal (University of St. Thomas) automatically rises from 
Chair-Elect to Chair, and Wendy Couture (Idaho), Arthur Laby(Rutgers), and Yesha 
Yadav (Vanderbilt) are continuing members of the Committee.  We will assume this slate is 
acceptable to a majority of the Section’s members, unless we hear otherwise.”  
  

∗∗∗	
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BETTER	THAN	TWITTER	
	
The	SOBA	discussion	list	–	BIZLAW	–	is	alive	and	well,	but	there	have	been	a	couple	of	
minor	changes	in	procedure.	If	you	are	member	of	the	list	you	can	post	a	message	by	
sending	it	to:	bizlaw@vls-list.law.villanova.edu		
	
If	you	are	not	already	a	member	of	BIZLAW,	you	can	subscribe	by	sending	a		
blank	email	message	to:	join-bizlaw@vls-list.law.villanova.edu	
	
You	will	receive	a	confirmation	message	explaining	how	the	list	works.	Thereafter	you	may	
post	messages	to	your	heart’s	content.	And	it’s	absolutely	free.	Note	that	neither	the	list	
address	nor	the	join	message	is	case-sensitive.	
	
THE	RED	HERRING	is	a	different	list	and	you	cannot	post	messages	to	it.	(Our	subscribers	
get	very	cranky	about	unsolicited	email.)	But	you	can	subscribe	on	your	own.	So	if	for	some	
reason	you	are	a	non-subscriber	who	is	reading	this,	you	can	subscribe	by	sending	a	blank	
email	message	to:	join-redherring@vls-list.law.villanova.edu	
	
Then	just	sit	back	and	enjoy.	
	
NOTE:	The	address	of	the	SOBA	listserv	–	BIZLAW	–	as	well	as	the	address	for	the	house	
organ	–	THE	RED	HERRING	–	changed	in	2007	when	your	fearless	editor	moved	from	
Maryland	to	Villanova.	The	old	address	continued	to	work	for	many	purposes	in	the	
meantime	but	has	now	been	shut	down	once	and	for	all.	If	you	receive	this	issue	of	THE	
RED	HERRING,	presumably	you	are	subscribed	to	the	current	Villanova	address.	But	you	
should	be	careful	to	post	BIZLAW	messages	to	the	Villanova	address.	Messages	posted	to	
the	Maryland	address	will	be	rejected.		
	

∗∗∗	
 

OUR	MISSION	(SHOULD	WE	DECIDE	TO	ACCEPT	IT)	
	
For	the	record,	the	AALS	website	includes	the	following	statement	of	purpose:	
	
The	Section	on	Business	Associations	promotes	the	communication	of	ideas,	interests,	and	
activities	among	members	and	makes	recommendations	on	matters	of	interest	in	the	
teaching	and	improvement	of	the	law	relating	to	business	associations.	
	
The	website	address	is:	https://connect.aals.org/businessassociations	
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AALS	SECTION	ON	BUSINESS	ASSOCIATIONS	
	

EXECUTIVE	COMMITTEE	&	OFFICERS	
	

Term	Expiring	at	the	2018	Annual	Meeting:	
	
Paul	Rose,	Ohio	State		
Anne	Tucker,	Georgia	State		
Kelli	Williams,	Florida	State	
	
Term	Expiring	at	the	2019	Annual	Meeting:	
	
Anita	Krug,	University	of	Washington		
Elizabeth	Pollman,	Loyola	Los	Angeles		
Jennifer	Taub,	Vermont	
Andrew	Tuch,	Washington	(St.	Louis)	
	
Term	Expiring	at	the	2020	Annual	Meeting:	
	
Afra Afsharipour, UC Davis 
Eric Chafee, Toledo 
Jessica Erickson, Richmond 
Mohsen Manesh, Oregon 
	
Fearless	Leaders:	
	
Usha	Rodrigues,	Georgia	–	Chair	
Matthew	Bodie,	Saint	Louis	–	Chair-Elect	
Michelle Harner, Maryland –	Immediate	Past	Chair	†	
Jayne	Barnard,	William	&	Mary	–	Penultimate	Immediate	Past	Chair	
 
Fearless	Editor:	
	
Richard	Booth,	Villanova	
	
Formerly	Fearless	Editors:	
	
John	Coffee,	Columbia	1981-1982	
Robert	Thompson,	Georgetown	1982-1984	
	
																																																								
†	For	the	record,	Michelle	Harner	served	briefly	as	section	chair	before	she	was	appointed	
by	the	Fourth	Circuit	on	February	16,	2017	to	serve	as	a	Bankruptcy	Judge	for	the	District	
of	Maryland	whereupon	Usha	Rodrigues	was	restored	to	the	throne	for	the	remainder	of	
the	term	expiring	at	the	2018	annual	meeting.	
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OTHER	PROGRAMS	OF	INTEREST	
	

Wednesday,	January	3	
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Wednesday,	January	3	
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Wednesday,	January	3	

	

	
	
We	received	the	following	email	clarifying	the	details	for	this	session:	
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Thursday,	January	4	
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Thursday,	January	4	
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Friday,	January	5	
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Friday,	January	5	
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Saturday,	January	6	
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Saturday,	January	6	
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Saturday,	January	6	
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Saturday,	January	6	
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