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Chair’s Message

Margaret C. Tarkington, Chair
Indiana University
Robert H. McKinney School of Law

With Gratitude to An
Exceptional Community

As my term as Chair draws to a close, |
want to begin by thanking the members
of this section for supporting and
embracing me as a scholar, teacher, and
friend over the past decade. | hope you
will forgive my taking a detour into my
own personal experience with members

of this section and scholarly community.

In 2006, | entered academia as a Visiting
Assistant Professor. At the very first
AALS meeting that | attended (which

was a midyear meeting sponsored by
two different sections—not Professional
Responsibility), | brought along my
second child, who was still
breastfeeding. In one of the first
sessions, | sat by a very established
scholar who asked me if I had dinner
plans. | said | didn’t, and he told me that
while he was planning on having dinner
with another scholar (whom he named),
he wondered if | would be interested in
having dinner with his wife—as she
would not be joining him for dinner and
had their child with her. | was crushed—I
went back to my hotel room and cried. |
felt sure that if | continued to tote
around kids with me to conferences, |
would never be seen as a scholar, but
only as a mother. At the same time, |
was rather hellbent on having a large
family and being a devoted mother, and
so | found myself quite discouraged, as |
worried that my two life choices would
prove largely incompatible.

A couple years later, | published my first
article in the field of Professional
Responsibility after being assigned to
teach the course twice. So | decided to
join this section. At the AALS annual
meeting, | brought my third child (who
was not nearly as well behaved as my
second). Everyone was extremely
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Section Leadership

friendly and sincere at the PR section
program. | met the outgoing and
incoming section chairs for that year
(Laurel Terry and Susan Carle), as well
as Judith Maute and Carol Needham.
They invited me to join them for lunch
with my baby in tow. They discussed my
scholarship with me and were very
supportive of it and of me. |
subsequently met Monroe Freedman,
with whom | had lunch and who was
amazingly supportive of my research
and highlighted it on the Legal Ethics
Forum, with John Steele doing the
same. At subsequent conferences both
at AALS and other venues—even though
| was almost always pregnant or tagging
along a baby--everyone treated me as a
scholar and a valued member of the
section and Professional Responsibility
community.

In addition to those above, Russell
Pearce, Renee Newman Knake, Tom
Morgan, Bruce Green, Roy Simon,
Alice Wooley, Andy Perlman, Susan
Fortney, Charlie Geyh, Barbara
Glesner-Fines, Stephen Pepper,
Deborah Rhode, Neil Hamilton, Norm
Spaulding, Ron Rotunda, Brad
Wendel, Lonnie Brown, Rob Vischer,
Sam Levine, Timothy Floyd, Peter
Margulies, Carol Silver, Eli Wald, Milan
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Markovic, Ben Cooper, Leslie Levin,
Mike Cassidy, Randy Lee, Martha
Pagliari, Peter Joy, and so many others
along the way fully supported me
whether or not | happened to be
attached to a baby. At an AALS meeting
where | had my fourth child with me and
was having a hard time maneuvering my
stroller over a curb outside the hotel, the
person who came to my aid was none
other than Jack Sahl, whom | had not
previously met—although we were
aware of each other’s work. After
helping me, we introduced ourselves
and discussed our work in the section
and in the field. A fast friendship
emerged—and we recently were co-
authors on the textbook, PROFESSIONAL
RESPONSIBILITY IN FOCUS.

When | was made Chair-elect of this
section two years ago, | had with me a
baby—my sixth and youngest child, Hal.
| am at the end of my child-bearing years
(that's not a promise, it's just factual),
and | feel so grateful to this national
community of scholars and professors
who have supported and valued me and
my work—and who also put up and even
assisted me with my babies at
conferences, lunches, and dinners,
allowing me the freedom and ability to
be both a mother and a scholar. So |
want to say thank you to all of you. Even
if | failed to specifically mention you, |
have been overwhelmed over the past
decade with the support and
encouragement | have felt from you all.
This is not just a thank you, but a tribute
to the goodness of those in our national
community of Professional
Responsibility scholars and teachers.
You live what you teach.

Detour completed, | will move to our
upcoming section activities. The ethics
of lawyers both in government service
and advising government officials
continues to draw national attention and
be of acute importance to the integrity
of our democratic institutions. Our
section program this year will thus be on
The Ethics of Lawyers in Government,
and we are pleased to have Richard
Painter, Kathleen Clark, and Melissa
Mortazavi on our panel, with Ellen
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Yaroshefsky and Rebecca Roiphe as
our panelists selected from our call for
papers. The program will be held on
Thursday, January 3, from 10:30 am to
12:15 pm.

Further, on the morning of January 3,
we will be holding our section
breakfast, which you must register for
when you register for the Annual Meeting
if you want to attend. This year we are
trying holding our section meal as a
“ticketed event” at AALS. At the
breakfast, we will be awarding this year's
Zacharias Memorial Prize for
Scholarship in Professional
Responsibility to Eric S. Fish for his
paper, Against Adversary Prosecution,
103 IOWA L. REV. 1419 (2018).

At the section breakfast, we will also
have short tributes given to Geoff
Hazard (by Jack Sahl) and Ron Rotunda
(by John Dzienkowski). We will also
thank the departing members of the
section’s executive committee for their
service, specifically, Leslie Levin, Milan
Markovic, Nicole lannarone, and
Melissa Mortazavi. We will additionally
introduce our slate of incoming
Executive Committee members and
Section Officers, who include: Josh
Davis, Michelle DeStefano, Irene Joe,
Vincent Johnson, and Hannah
Demerrit for the Executive Committee,
and incoming officers Ben Cooper
(Chair), Renee Knake (Chair-Elect),
Paula Schaefer (Secretary) and Sande
Buhai (Treasurer). | want to
emphatically thank Leslie Levin—who
has done an absolutely exceptional job
as the Chair of our Nominating
Committee.

Also on January 3, our section will be
holding a works-in-progress session at
3:30 pm, entitled New Voices in
Professional Responsibility. We will have
three junior scholars present papers,
followed by commentary from more
established scholars. Special thanks to
Melissa Mortazavi for her work in
organizing this program. Nicole
lannarone will be the moderator, and
the scholars and their papers are as
follows:

e John Bliss, The Michael Cohen
Problem: A New Legal Ethics
Framework for Lawyers Secretly
Recording Their Clients;
Commentator: Milan Markovic.

e Irene Oritseweyinmi Joe,
Managing the Public Defender;
Commentator: Peter
Margulies.

e Jodi Nafzger, Bridging the
Justice Gap: The Role of the
Judiciary; Commentator: Carol
Needham.

Finally, our section will be co-sponsoring
the program of the new Section on
Leadership, which will be addressing the
related topic, Leadership in Challenging
Times. Their program will be held on
Saturday, January 5, at 8:30 am.

In closing, | also want to thank Nicole
lannarone for her work as the
Newsletter Editor throughout this year. |
very much appreciate her excellent work
and substantial efforts in keeping our
section informed. | want to also thank
Roy Simon for his amazing column—it is
an incredible contribution that helps all
of us keep up to date on changes in the
law of lawyering. This edition of the
newsletter also includes a very
thoughtful piece by Brian Murray about
prosecutorial responsibilities as to
collateral consequences of convictions.
And, of course, | would like to thank
Pamela Brannon for putting together
the Recent Scholarship column.

I look forward to seeing all of you in New
Orleans. Indeed, it was in New Orleans
that | attended my first PR Section
meeting years ago and was so impressed
with this community’s camaraderie and
sincere support of each other’'s work.

-Margaret
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2019 AALS
Annual Meeting
Section Events

Professional
Responsibility Section
Annual Program:

The Ethics of Lawyers in

Government
Thursday, January 3, 2019
10:30 am —12:15 pm

Within the United States today, the role
of the government lawyer has
catapulted to the national stage. The
ethics of government officials and their
personal lawyers, of lawyers employed
by the government, and lawyers heading
government agencies and investigations
are facing national scrutiny and
attention.

High-ranking government attorneys,
including Sally Yates, James Comey, and
Preet Bharara, have been removed from
office, leaving academics, the media,
and the public to question the wisdom of
the President's decision to remove
them.

The press and citizenry are engaged in a
robust debate regarding the legitimacy
and integrity of our system of
government and its processes. In such a
climate, it is critical for legal academics
to examine the role and ethical
obligations of lawyers in government
service.

What ethical responsibilities do lawyers
have—and what concrete actions can
they take—if and when lawyers find
themselves working for a governmental
employer who is engaged in potentially
unethical, unconstitutional, or illegal
activity?

What can lawyers do—both in and out of
government employment—to preserve
and improve the legitimacy and integrity
of our system of government?
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Moderator: Margaret Tarkington,
Indiana University McKinney School of
Law

Panel: Richard Painter, University of
Minnesota Law School

Kathleen Clark, Washington University
Law School

Melissa Mortazavi, University of
Oklahoma College of Law

Rebecca Roiphe, New York Law School
Ellen Yaroshefsky, Hofstra University
Maurice A. Deane School of Law

New Voices in Professional
Responsibility: Works in

Progress Session
Thursday, January 3, 2019

3:30-4:45 pm

Moderator: Nicole lannarone, Georgia
State University College of Law

Paper: John Bliss (University of Denver
Sturm College of Law), The Michael
Cohen Problem: A New Legal Ethics
Framework for Lawyers Secretly
Recording Their Clients.

Commentator: Milan Markovic, Texas
A&M School of Law

Paper: Irene Oritseweyinmi Joe (UC
Davis School of Law) will be presenting
her paper, Managing the Public Defender.
Commentator: Peter Margulies, Roger
Williams University School of Law

Paper: Jodi Nafzger (Concordia
University School of Law), Bridging the
Justice Gap: The Role of the Judiciary
Commentator: Carol Needham, St.
Louis University School of Law

Leadership in Times of
Challenge

Saturday, January 5, 2019
8:30-10:15 am

The Professional Responsibility section
is co-sponsoring the inaugural program
of the new Leadership Section of the
AALS. The program description follows:

American lawyers have long held
leadership positions in both the public

and private sector, but few have had
formal training for their roles. This panel
will explore challenges facing
contemporary lawyer leaders, strategies
to address them, and what legal
education can do to more intentionally
and effectively prepare graduates for
leadership responsibilities.

The panel, moderated by Leadership
Section chair Deborah Rhode, includes
Steven Bright, former President of the
Southern Center for Human Rights,
Gary Jenkins, Dean, University of
Minnesota School of Law, Robert Post,
former Dean, Yale Law School, Susan
Sturm, Professor at Columbia Law
School and winner of the Section
Leadership paper award, and Kelleye
Testy, President of the Law School
Admission Council, and former
President of the Association of American
Law Schools.

Join us for Breakfast!

On Wednesday, January 3, we will be
holding a section breakfast as a
“ticketed event,” which will be officially
hosted by AALS and noted in the
schedule. In order to attend, you will
need to register for the breakfast when
you register for AALS. The breakfast will
not only be a great time to mingle with
colleagues from across the nation, but
we will also be having a short tribute to
Geoffrey Hazard (by Jack Sahl) and
Ronald Rotunda (by John Dzienkowski)
at the breakfast—in addition to
awarding this year's Zacharias Memorial
Prize for Scholarship in Professional
Responsibility. Members leaving the
section’s Executive Committee will be
thanked for their service, and incoming
Executive Committee members and
Section Officers will be introduced at the
breakfast as well.

If you already registered for the
conference and failed to register for the
breakfast, but would like to attend,
please email Margaret Tarkington

( ) and she will work
with AALS registration to add you to the
breakfast.


mailto:mtarking@iupui.edu
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Items of Interest

Teaching Ethics
Website to Begin
Email Updates

Teachers interested in legal ethics and
professionalism are encouraged to
make sure by December 1 that they
are registered users on the
International Forum on Teaching Legal

Ethics and Professionalism website:
www.teachinglegalethics.org.

The Forum, which maintains the
largest international on-line repository
of materials on teaching legal ethics
and professionalism, is about to add a
new user feature: regular email notices
of new material added to Forum as
well as guides to a range of existing
Forum resources.

The Forum’s Resource Library
currently contains over 750 entries,
including references and links to 169
conference papers and presentations,
161 articles, and 66 sets of sample
materials for teaching. Thanks to a
grant from the International Bar
Association, the Forumis also building
a library of lawyer regulations from
around the world, including codes of
conduct, requirements for licensing,
standards for legal education,
standards and procedures for
discipline, and student practice rules.

Following a major system upgrade this
summer, the Forum also provides
several features for staying on top of
upcoming conferences, including
month by month calendar summaries
and deadline dates for calls for papers
and registration.
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Although most of the Forum's content
is freely available to anyone with
internet access, the new email notices
will only go to registered users.
Registration is free to anyone with a
stated interest in ethics and
professionalism and takes only a few
minutes by going to:
http://www.teachinglegalethics.org/us

er/register The Forum has a rigorous
privacy policy.

The Forum is intended to be a user-
driven resource; registered users can
post their own materials on the
website as well as conference
announcements. The Forum currently
has over 600 users in 45 different
countries. The Forum'’s editors are
Clark Cunningham, W. Lee Burge
Chair of Law & Ethics and Director of
the National Institute for Teaching
Ethics & Professionalism (NIFTEP),
Georgia State University College of
Law, and Nigel Duncan, Professor of
Legal Education, The City Law School,
London, England. The Forum is
administered at the GSU College of
Law. Inquiries about website
registration and other issues can be
directed to NIFTEP Deputy Director
Tiffany Roberts: twroberts@gsu.edu

45" National
Conference on
Professional
Responsibility

May 29-31, 2019
Vancouver, Canada

From the ABA CPR:

Bringing together legal scholars,
jurists and specialists in the
professional responsibility field for
two days of intensive seminars
covering a wide range of issues.
Conference topics address recent
trends and developments in legal
ethics, professional discipline for

lawyers, professionalism and
practice issues. Registration opens
January 2019.

35" National Forum
on Client Protection

May 31-June 1, 2019
Vancouver, Canada

From the ABA CPR:

A national educational,
informational and networking event
for professionals working in the area
of client protection. Registration
opens January 2019.

Submit
Nominations for the
2019 Michael Franck
Professional
Responsibility
Award

Nominations are now being
accepted for the 2019 Michael
Franck Professional Responsibility
Award.

The Michael Franck Award is
presented annually by the ABA
Center for Professional
Responsibility to a person who has
demonstrated the highest
commitment to professionalism, and
the highest standards of legal ethics,
as exemplified by Michael Franck.

The deadline for nominations is
December 31°. The nomination
form, along with more information,
is available here.
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http://www.teachinglegalethics.org/user/register
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http://www.clarkcunningham.org/
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https://law.gsu.edu/
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https://www.city.ac.uk/law
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https://www.americanbar.org/groups/professional_responsibility/initiatives_awards/awards/aboutthemichaelfranckaward1.html

New Jersey Attorney
General Guidance on
Collateral
Consequences and
Prosecutorial
Responsibility

By Brian M. Murray
Associate Professor of Law
Seton Hall Law School

While prosecutors still have few, clear cut
requirements under formal codes of
professional conduct when it comes to
collateral consequences, the New Jersey
Attorney General, with recent Guidance
"Regarding  Municipal  Prosecutors’
Discretion in Prosecuting Marijuana and
Other Criminal Offenses,” acknowledged
the implications of collateral
consequences for the plea-bargaining
approaches of municipal prosecutors,
particularly in the context of marijuana
prosecutions.

There is a growing scholarly and legal
consensus that prosecutors need to be
more transparent about their decision-
making about collateral consequences
and consider collateral consequences,
especially for low-level offenders. This is
because collateral consequences often
form the harshest sanctions faced by
offenders, especially low-level offenders.
The Attorney General's Guidance
explicitly advises that the decision
whether or not to pursue charges may
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depend upon a defendant’s exposure to
severe, extra-judicial sanctions.

This is a welcome change in the wake of
Padilla v. Kentucky eight years ago,
where the professional responsibility
implications fell mostly upon defense
attorneys, who were tasked with
acquiring knowledge about and advising

defendants of immigration
consequences or risk being labeled
constitutionally  ineffective. The

Attorney General’'s Guidance pivots
further and recognizes that prosecutors
are front and center when it comes to the
effects of the existing collateral
consequences regime. Interestingly, the
Department of Justice has allowed for
consideration of collateral consequences
when prosecuting white-collar crime and
corporations for years. The NJ AG's
Guidance uses similar logic, but as
applied to street crime, and particularly
low-level drug prosecutions given the
backdrop of legislative decriminalization
of marijuana.

To some extent, the Guidance fills a gap
in existing ethical rules for prosecutors
regarding collateral consequences. As |
wrote a few years ago in an article titled
Prosecutorial Responsibility and Collateral
Consequences, whereas other branches
of government have responded, albeit
slowly, to an expansive collateral
consequences regime, prosecutors have
lagged behind given a lack of
constitutional or statutory constraints on
prosecutorial behavior. | argued that
although a constitutional argument
might be crafted to impose notice
obligations on prosecutors, especially for
unrepresented persons, the rules of
professional responsibility or internal
prosecution standards are most likely the
best route for making prosecutors more
aware of how collateral consequences
implicate justice.

This is because Rule 3.8: The Special
Responsibilities of Prosecutors, in the
Model Rules of Professional Conduct,
relates almost entirely to pre-trial
evidentiary disclosure despite the
realities of the  plea-bargaining
paradigm. The Comments to Rule 3.8
reference that a prosecutor is a “minister
of justice” but do not elaborate
otherwise. The New Jersey Rules of
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Professional Conduct do not contain any
additional clarification.

In contrast, this Guidance builds on the
ABA’s Standards for the Prosecution
Function,  which  recognize that
prosecutors have the responsibility to
“seek to reform and improve the
administration of justice.” Those
Standards acknowledge the “quasi-
judicial” role of prosecutors, especially
with respect to the “character, quality,
and efficiency” of the whole system. In
particular, Standard  3-4.2  bars
“intentional deception...by the
prosecutor respecting the sentence to be
imposed....” Additionally, the National
District Attorneys Association requires
prosecutors to consider “undue hardship
caused to the defendant” when
negotiating plea deals.

The AG's Guidance recognizes that as a
matter of professional responsibility a
prosecutor who intends to “do justice”
while bargaining needs to evaluate how
collateral consequences inform the
justice of the outcome. Although the
Guidance does not allow municipal
prosecutors to refrain from charging
where the collateral consequences might
be steep (given the requirements of New
Jersey law regarding the role of municipal
prosecutors and the initiation of
charges), it might be said that the
Guidance represents a good first step in
the direction of connecting the
prosecutorial role as a minister of justice
with the realities of modern-day plea-
bargaining for a majority of defendants.

In particular, it allows prosecutors to
recommend to the courts the dismissal of
significant charges if the defendant
pleads guilty to a lower charge arising out
of the same transaction. More
significantly, it allows prosecutors to
amend charges or dismiss them for
“good cause.” While “good cause”
generally means insufficient evidence,
the Guidance acknowledges that “other
reasons might justify amendment or
dismissal of a complaint.” The Guidance
states that “to the extent permitted by
law,” municipal prosecutors “should
consider the impact of adverse collateral
consequences of a conviction based on
the specific circumstances or factors
presented by the defendant or elicited by
the court.” The Guidance proceeds to list
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several, non-exhaustive factors, such as
age, criminal record, nature of the
offense and arrest, adverse
consequences relating to employment,
military enlistment, immigration,
education, housing, public benefits, and
family, and “other factors identified in
the National Prosecution Standards
published by the National District
Attorneys Association.” The Guidance
also explicitly allows prosecutors to
support favorable sentencing for
defendants by doing so orally, on the
record, or refraining from objections to
defendant requests.

In short, the Guidance advances
conversations regarding the role of the

ethical  prosecutor  during  plea-
bargaining vis-a-vis collateral
consequences, embracing a more

comprehensive, or holistic view of justice
beyond the direct sentence. It leaves
room for creative  prosecutorial
responses to charges. [t follows actions
taken in large municipalities elsewhere,
such as Los Angeles, where prosecutors
have been directed to consider
immigration consequences for years.

Of course, there are strengths and
weaknesses to wusing professional
responsibility norms to alter
prosecutorial behavior. Imposing ethical
constraints on prosecutors provides
defendants with a non-waivable check on
prosecutorial behavior,  assuming
prosecutors take it seriously and
internally enforce the norm. Given that
this directive comes from the Attorney
General's Office, it should help with
normalizing consideration of the harsh
effects of collateral consequences, and
hopefully for the better. But given that
progress regarding the prosecutor’s role
as a matter of constitutional or statutory
law is likely to remain slow, utilizing
Guidance like the AG’s, with an ethical
backdrop, can be useful in alleviating the
effect of collateral consequences.

DEVELOPMENTS
IN THE
REGULATION OF
LAWYERS

By Roy Simon
Distinguished Professor of Legal
Ethics Emeritus,

Maurice A. Deane School of Law at
Hofstra University

In this column, | report on some of the
changes in our field since the Fall 2017 PR
Section Newsletter, and | preview some
possible new developments that are
formally or informally under
consideration. | hope this column will be
especially useful and accessible to
professors who have started teaching
professional responsibility fairly recently.
Students want to know that the field of
professional responsibility is dynamic
and illustrates the constant struggle
between tradition and innovation.

| first discuss changes and proposed
changes at the national level, then
discuss them in the aggregate at the
state level (as opposed to focusing on
specific states). Law professors who are
interested in exploring recent and
contemplated changes in lawyer
regulation in specific states can consult
the individual state resources available
through the ABA Center for Professional
Responsibility —at  http://bit.ly/rysMoA
(Links of Interest), as well as legal ethics
websites that keep up with important
developments around the country, such
as http: faughnanonethics.com,
http://bernabepr.blogspot.com, and
http://www.lawsitesblog.com.

Before | get to the substance, let me post

a sort of “"Help Wanted” ad. | have been
writing the column once or twice a year
since 1991. (This is probably my 5ot
column.). | enjoy writing it but |
encourage someone else to co-author
this column with me, or to write a Spring
column (because | now write this column
only in the Fall), or to take over the
column altogether. If you are even
slightly interested, even if you don’t want
to start until some future date, please
contact me at roy.simon@hofstra.edu. |
have learned an enormous amount
writing this column over the years, but
twenty-seven years is a long time and I'd
like to get someone else in a position to
take over the column at some point.
Meanwhile,  here’s  what's  been
happening in our field over the past year
or so.

NATIONAL DEVELOPMENTS
American Bar Association
Developments

ABA Model Rules of Professional
Conduct: The advertising and
solicitation provisions of the ABA Model
Rules of Professional Conduct (Rules 7.1
through 7.5) were significantly amended
at the ABA’s Annual Meeting in August
2018. The ABA simplified and
reorganized those Rules and their
Comments, moving much of former Rule
7.5 (Law Firm Names and Letterhead) to
the Comments to Rule 7.1, and moving
the key black letter language of Rule 7.4
(governing claims of specialization) to
Rule 7.2(c).

ABA Formal Ethics Opinions: Since the
Fall 2017 PR Section Newsletter was
distributed in November 2017, the ABA
Standing Committee on Ethics and
Professional Responsibility has issued six
new Formal Opinions: Formal Opinion
478: Independent Factual Research by
Judges Via the Internet (December 8,
2017); Formal Opinion 479: The
“Generally Known" Exception to
Former-Client Confidentiality
(December 15, 2017); Formal Opinion
480: Confidentiality Obligations for
Lawyer Blogging and Other Public
Commentary (March 6, 2018); Formal
Opinion 481: A Lawyer’s Duty to Inform


http://faughnanonethics.com/
http://bernabepr.blogspot.com/
http://www.lawsitesblog.com/
mailto:roy.simon@hofstra.edu
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a Current or Former Client of the
Lawyer’s Material Error (April 17, 2018);
Formal Opinion 482: Ethical Obligations
Related to Disasters (September 19,
2018); and Formal Opinion 483: Lawyers’
Obligations After an Electronic Data
Breach or Cyberattack (October 17,
2018). That's a lot of opinions — twice as
many as the year before.

ABA Model Code of Judicial Conduct for
State Administrative Law Judges: At its
August 2018 Annual Meeting, the ABA
House of Delegates for the first time
adopted an ABA Model Code of Judicial
Conduct for State Administrative Law
Judges. In jurisdictions that adopt this
new Code, it will apply to members of
the “administrative judiciary,” which
includes all individuals whose exclusive
role in the administrative process in the
states is to preside and make decisions
in judicial or quasi-judicial capacity in
evidentiary proceedings. (The
administrative judiciary does not include
agency heads, members of agency
appellate boards, or other officials who
perform the adjudicative functions of an
agency head.) The new Code, which is
based upon the ABA Model Code of
Judicial Conduct, is available online at
https://www.americanbar.org/content/da
m/aba/administrative/administrative_
law_judiciary/2018-model-code-
statealj.pdf.

ABA Model Impairment Policy for Legal
Employers: At its August 2018 Annual
Meeting, the ABA House of Delegates
adopted the ABA Model Impairment
Policy for Legal Employers and urged
legal employers to adopt it. The goals of
the new policy are: (1) to foster early
identification of impairment, as well as
proper intervention to assist with
preventing, mitigating, or treating the
impairment; and (2) to prevent a
lawyer’s impairment from com-
promising professional standards and
the quality of legal work for clients.

Federal and Foreign Statutes, Rules,
and Regulations

The regulation of lawyers is primarily a
matter of state law, but Congress and
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federal rule makers and policy makers—
and sometimes foreign countries— play
an active role in regulating lawyers. This
section reports on recent and upcoming
developments regarding the regulation
of lawyers at the national level in the
U.S. and overseas.

Federal Rules of Civil Procedure: No
amendments to the Federal Rules of
Civil Procedure directly relevant to the
regulation of lawyers have taken effect
since November 2017. However, the
Advisory Committee on Civil Rules
continues to study a proposal to add a
new Rule 26(a)(2)(A)(v) that would
require automatic disclosure of litigation
funding agreements “under which any
person, other than an attorney
permitted to charge a contingent fee
representing a party, has a right to
receive compensation that is contingent
on, and sourced from, any proceeds of
the civil action, by settlement, judgment
or otherwise.” The Advisory Committee
considered the same proposal in 2014
and 2016, but both times the proposal
was carried forward for further
consideration. On December 6, 2017, the
Advisory Committee on Civil Rules
reported to the Standing Committee on
Civil Rules that thoughtful consideration
of the proposed disclosure requirement
would need to begin with “a careful
quest for information that may be hard
to come by,” and that the topic "may be
no more ripe for further work now than
it was in 2014 or 2016.” The Advisory
Committee therefore delegated the
proposal to a Subcommittee that has
been appointed to develop information
about proposals affecting multi-district
litigation (MDL). (The proposed new rule
of civil procedure is closely related to the
proposed Litigation Funding
Transparency Act of 2018, discussed
below. Both measures are being
promoted by the U.S. Chamber Institute
for Legal Reform.)

For historical information and up-to-
date versions of federal procedural rules,
visit the well-organized and well-
maintained website of the U.S. Courts at
http://www.uscourts.gov/rules-policies.

Code of Conduct for U.S. Judges: The
Code of Conduct for United States
Judges, which is based on but not
identical to the ABA Model Code of
Judicial Conduct, may soon be amended
for the first time since 2009. On
September 13, 2018, the United States
Judicial Conference’s Committee on
Codes of Conduct released proposed
changes to the Code of Conduct for U.S.
Judges for public comment. Most of the
proposed changes address sexual
harassment and other inappropriate
conduct. For example, a proposed new
Canon 3B(4) would provide: “A judge
should neither engage in, nor tolerate,
workplace conduct that is reasonably
interpreted as harassment, abusive
behavior, or retaliation for reporting
such conduct.” The deadline for public
comments was November 13, 2018. The
proposed changes are available at
https://bit.ly/20F2PrA.

United States Supreme Court Rules:
The Justices of the United States
Supreme Court, unlike all other federal
judges, are not governed by the Code of
Conduct for U.S. Judges. The Supreme
Court thus is not bound by the same
recusal rules that govern lower court
judges. But on November 1, 2018 the
Supreme Court circulated proposed new
language in Supreme Court Rules 14.1(b)
and 15.2 that would “require parties to
identify any trial and appellate court
cases that are directly related to the case
in this Court.” The press release
explained that the proposed new
language “is designed to assist the
Justices in determining whether their
participation in a case before joining the
Court might necessitate recusal.” (The
problem is that many cases change
names and parties as they wind their
way through the state and federal
courts, so sitting Supreme Court Justices
may not realize that they presided over
the lower court proceedings.) The
proposed rules are available at
https://bit.ly/2DrJKmY, Comments on the
proposals are due to the Clerk of the
Supreme Court by November 30, 2018.

United States Patent and Trademark
Office: On November 6, 2017, the
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United States Patent and Trademark
Office (USPTO) adopted a new provision
that extends the attorney-client
privilege to communications between
clients and their patent agents or foreign
patent practitioners in connection with
trials before the Patent Trial and Appeal
Board (PTAB). (Patent agents are not
licensed attorneys but are certified to
prepare and prosecute patent
applications before the USPTO.) Until
the new provision was adopted, no
provision expressly covered privilege for
patent agents or foreign patent
practitioners, and PTAB judges had
ruled on privilege on a case-by-case
basis. The new provision, 37 C.F.R. §
42.57 (Privilege for patent practitioners),
clarifies the law. The key paragraphin §
42.57 provides as follows:

(a) Privileged communications. A
communication between a clientand a
USPTO patent practitioner or a foreign
jurisdiction patent practitioner that is
reasonably necessary and incident to the
scope of the practitioner’s authority
shall receive the same protections of
privilege under Federal law as if that
communication were between a client
and an attorney authorized to practice in
the United States, including all
limitations and exceptions.

Extensive background materials about
the new patent practitioner privilege are
available at 82 Fed. Register 51570 (Nov.
7, 2017).

In an unrelated development, on
November 3, 2017 the USPTO's Office of
Enrollment and Discipline launched a
pilot program that will permit diversion
(instead of formal discipline) for patent
or trademark practitioners who have
engaged in minor misconduct stemming
from (i) physical, mental or emotional
health issues (including substance or
alcohol abuse), or (ii) poor law practice
management that has caused little or no
harm to a client. The pilot diversion
program aligns the USPTO with the
practices of more than thirty state
attorney discipline systems that have
already adopted similar diversion
programs. Background information is
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available at
https://www.uspto.gov/about-us/news-
updates/uspto-launches-two-year-
diversion-pilot-program.

Proposed Lawsuit Abuse Reduction Act:
In each Congress since 2011, U.S. Rep.
Lamar Smith (R-Tex) has sponsored a
bill entitled the Lawsuit Abuse
Reduction Act (LARA) that would
require courts to impose sanctions under
Rule 11 of the Federal Rules of Civil
Procedure for frivolous lawsuits, and
would remove the 21-day safe harbor in
Rule 11 that allows a party to avoid
sanctions by withdrawing a potentially
improper pleading or motion within 21
days after an opposing party threatens
to move for sanctions. LARA would thus
undo the 1993 amendments to Rule 11
that created the 21-day safe harbor and
made sanctions discretionary rather
than mandatory. In past years the bill did
not get out of committee, but in March
2017 the House passed the bill (H.R. 720)
by a vote of 230-188. The Senate has not
yet voted on the bill, but the Senate
Judiciary Committee held hearings in
November 2017.

Proposed Litigation Funding
Transparency Act of 2018: In May 2018,
Senate Judiciary Committee Chairman
Charles Grassley (R-lowa) introduced a
bill called the Litigation Funding
Transparency Act of 2018 (S.2815). The
main thrust of the bill would be to
require class counsel in any class action
to (1) disclose in writing to the court and
all other named parties the identity of
any commercial litigation funder that
“has a right to receive payment that is
contingent on the receipt of monetary
relief in the class action by settlement,
judgment, or otherwise”; and (2)
produce the litigation funding
agreement for inspection and copying
(unless otherwise stipulated or ordered
by the court). The same requirements
would apply in multidistrict litigation
(MDL). The bill was referred to the
Judiciary Committee but no hearings
have been held.

India: In a case called Bar Council of India
v. A.K. Balaji, Civil Appeal Nos. 7875-

7879 OF 2015 (Supreme Court of India
March 13, 2018), the Supreme Court of
India ruled that foreign (i.e., non-Indian)
lawyers may conduct international
commercial arbitrations in India, and
may give legal advice to clientson a
casual “fly-in-fly-out” basis, as long as
they do not appear in Indian courts or
engage in the practice of law in India.
The Supreme Court’s decision came in
response to appeals by the Bar Council
of India, the Association of Indian
Lawyers, and Global Indian Lawyers
from a 2012 lower court decision that
extended similar rights to foreign
lawyers.

DEVELOPMENTS IN THE STATES

This section discusses some of the many
changes at the state level in the past
year. My discussion is based primarily on
the invaluable work of the ABA Center
for Professional Responsibility, which
constantly keeps track of federal, state,
and ABA developments regarding
professional responsibility. The Center’s
remarkable website links to current and
historical resources about the ABA
Model Rules of Professional Conduct
and other regulatory models—see
http://bit.ly/lzkq83. (If you are not a
member of the Center, please consider
joining. Membership has many benefits.
Check it out at
https://www.americanbar.org/groups/prof
essional_responsibility/membership/.)

Here is a summary of broad trends in the
states with respect to the ABA Model
Rules of Professional Conduct and
various ABA model court rules.

Ethics 20/20 Adoptions and Reviews: At
least 36 jurisdictions have adopted a
significant portion of the Ethics 20/20
amendments to the ABA Model Rules of
Professional Conduct—including
California as of November 1, 2018. Also,
committees in many jurisdictions are still
actively studying the Ethics 20/20
amendments. For an up-to-date chart
showing state adoptions of the Ethics
20/20 amendments (as well as adoptions
of other ABA provisions), visit
http://bit.ly/2vwRTzj.
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Comments to the ABA Model Rules of
Professional Conduct: With respect to
adopting the Comments to the ABA
Model Rules, the state high courts fall
into three basic categories: (a) formal
adoption of Comments (about 37
jurisdictions); (b) publication of
Comments without formal adoption (7
states — HI, ME, MI, MN, NH, SD and
WI); and (c) no adoption or official
publication of Comments (6 states — LA,
MT, NV, NJ, NY, OR). For a state- by-
state chart providing a detailed analysis
of Comment status as of 2011, with links
to primary sources, see
https://bit.ly/2CLKQKL.

Amended Comment [8] to ABA Model
Rule 1.1:1n 2012, on the
recommendation of the ABA
Commission on Ethics 20/20, the ABA
amended Comment [8] (formerly
Comment [6]) to Rule 1.1 (Competence)
to provide as follows: "To maintain the
requisite knowledge and skill, a lawyer
should keep abreast of changes in the
law and its practice, including the
benefits and risks associated with
relevant technology. . . ." (Emphasis
added.) The language of Comment [8]
has been controversial, but at least 32
jurisdictions have adopted the amended
Comment, including Vermont since our
previous edition. For a full (but
unofficial) list of jurisdictions that have
adopted the “technology competence”
amendment, see Robert Ambrogi’s
LawsSites blog at
https://www.lawsitesblog.com/tech-

competence/.

Multijurisdictional Practice (“"MJP”)
Rules: Forty-seven U.S. jurisdictions
have adopted a multijurisdictional
practice rule similar or identical to ABA
Model Rule 5.5 (Unauthorized Practice
of Law; Multijurisdictional Practice of
Law), usually without the ABA’s
February 2016 amendments. In addition,
the Mississippi Supreme Court is
considering a recommendation to adopt
a version of Rule 5.5. Only Texas, Hawaii,
and Montana are not considering
adopting any equivalent to ABA Model
Rule 5.5. A state-by-state chart
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regarding ABA Model Rule 5.5 is at
http://bit.ly/18jioaO.

Post-Conviction Duties of Prosecutors:
A decade ago, in 2008, the ABA House
of Delegates added paragraphs (g) and
(h) to Rule 3.8 (Special Responsibilities
of a Prosecutor) to impose post-
conviction responsibilities on
prosecutors who learn of new, credible,
and material evidence that a person who
did not commit an offense was
nevertheless convicted. Since then, 4
states (CA, ID, IL, and WV) have adopted
ABA Model Rule 3.8(g) and (h) verbatim;
14 states (AK, AZ, CO, DE, HI, MA, NC,
NM, NY, ND, TN, WA, WI, and WY) have
adopted modified versions of Rule 3.8(g)
and (h); and 4 jurisdictions (DC, NE, PA,
and VT) are studying paragraphs (g) and
(h). For the ABA's state-by-state chart
on the status of the 2008 amendments
to ABA Model Rule 3.8, see
http://bit.ly/2xM37ko.

Anti-Discrimination and Anti-
Harassment Rules: According to the
report submitted in support of the
August 2016 amendment to ABA Model
Rule 8.4(g), 25 jurisdictions have
adopted some version of anti-
discrimination and/or anti-harassment
provisions in the black letter text of their
Rules of Professional Conduct. Another
13 jurisdictions address the issue in a
Comment similar to former Comment
[3]to ABA Model Rule 8.4 (AZ, AR, CT,
DE, ID, ME, NC, SC, SD, TN, UT, WY,
WYV), and 14 states do not address
discrimination or harassment at all in
their Rules of Professional Conduct (AL,
AK, GA, HI, KS, KY, LA, MS, MT, NV,
NH, OK, PA, VA).

However, with respect to ABA Model
Rule 8.4(qg) specifically, so far only
Maryland, Florida, and Vermont have
adopted the ABA Model or substantially
similar language. About a dozen
jurisdictions are actively studying it;
North Carolina has deferred action; and
Arizona, Idaho, South Carolina, and
Tennessee have formally rejected it.
(Minnesota also rejected it, but only
because its existing version of Rule 8.4
already encompassed the principles of

ABA Model Rule 8.4(g).). For the ABA’s
up-to-date list of state actions on Rule
8.4(q), visit http://bit.ly/2vwRTz].

In-House Counsel Registration Rules:
The ABA Model Rule for Registration of
In-House Counsel, adopted in 2008,
authorizes in-house lawyers to provide
legal services to their employers without
being fully admitted to the bar of the
state where they work, subject to certain
conditions. In February 2016, the ABA
added language specifying that a state’s
highest court has discretion to allow
registration as in-house counsel by
foreign in-house lawyers who cannot be
“members of the bar” under the law and
practice of their home countries. About
35 states and the District of Colombia
have adopted an in-house registration
rule in some form (including some states
whose rules had already encompassed
non-admitted foreign lawyers even
before the ABA’s 2016 amendments).
Other states have not adopted the ABA
in-house registration rule but have
adopted ABA Model Rule 5.5(d)(2), or
similar rules or policies, allowing in-
house lawyers to practice without being
admitted. For a state-by-state chart, see
http://bit.ly/1tWigTL.

Major Disaster (Katrina) Rule: In 2007,
to respond to unauthorized practice
problems caused by the dislocation of
lawyers and clients after Hurricane
Katrina, the ABA adopted the so-called
“Katrina Rule” or “Major Disaster Rule”
(officially named the Model Court Rule
on Provision of Legal Services Following
Determination of Major Disaster). The
Katrina Rule (i) authorizes out-of-state
lawyers to provide pro bono services in a
stricken state that has adopted the
Katrina Rule, and (ii) allows lawyers from
a stricken state to carry on their home
state practices while physically in
jurisdictions where they are not
admitted to practice that have adopted
the Katrina Rule. The Katrina Rule has
had a mixed reception in the states — 19
states have adopted the Katrina Rule; 9
have rejected it; and other states are still
considering it. In Texas, in August 2017
the Texas Supreme Court issued a
temporary order in the wake of
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Hurricane Harvey largely parallel to the
Katrina Rule. For a state-by-state chart
showing each jurisdiction’s reaction to
the Major Disaster rule, see
http://bit.ly/1soUsRo.

Military Spouse Rule: In 2011, a newly
formed organization called the Military
Spouse J.D. Network (MSJDN) began
developing a Model Rule for Admission
of Military Spouse Attorneys. The rule
seeks to avoid delays in bar admission
for lawyers married to a member of the
armed forces who is suddenly
transferred to a different jurisdiction on
military orders. In 2012, both the ABA
House of Delegates and the Conference
of Chief Justices adopted a resolution
urging states to relax the requirements
for admission of military spouse
attorneys. At least 25 states have
adopted a military spouse rule—
including FL, HI, MO, NE, NV, and WY
since the Fall 2017 Newsletter—and
more than a dozen additional
jurisdictions are formally considering it.
For a state-by-state map showing the
status of the rule, see
http://www.msjdn.org/rule-change/.

Malpractice Insurance Disclosure Rules:
In 2004, the ABA adopted a Model Court
Rule on Insurance Disclosure. Today, at
least 24 states require some form of
malpractice insurance disclosure. Of
these, 18 jurisdictions require disclosure
on their bar registration statements, and
7 states require disclosure directly to
clients. (This adds up to 25 because New
Mexico requires both.) Some states are
still considering a legal malpractice
disclosure rule; but 5 states (AR, CT, FL,
KY, TX) have expressly rejected the ABA
Model Court Rule on Insurance
Disclosure, and 1 state (NC) at one time
required insurance disclosure but
dropped the requirement in 2010. Only 1
state (OR) requires lawyers to carry legal
malpractice insurance. For a state-by-
state chart regarding malpractice
insurance disclosure, visit the ABA Policy
Implementation Committee’s website at
http://bit.ly/1zURgAH.
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ABA Client Protection Programs:
Malpractice insurance disclosure rules
are just one example of the many “client
protection programs” adopted by the
ABA over the years. Other client
protection programs include ABA Model
Court Rules for (a) Trust Account
Overdraft Notification (44 states), (b)
Random Audit of Lawyer Trust Accounts
(12 states), (c) Payee Notification (15
states), (d) Mandatory Fee Arbitration
(12 states), and (e) Mediation of Non-
Fee Disputes (23 states). A chart entitled
State-by-State Adoption of ABA Client
Protection Programs is available online
at http://bit.ly/2hMN7s7.

Uniform Bar Examination (UBE): The
Uniform Bar Examination (UBE) is an
examination prepared by the National
Conference of Bar Examiners (NCBE).
The UBE consists of six Multistate Essay
Examination questions, two Multistate
Performance Test questions, and the
Multistate Bar Examination. It has been
adopted in 33 jurisdictions, though 6 of
those states (IL, MD, NC, OH, RI, and
TN) will not begin to administer the UBE
until 2019 or 2020. Additional adoptions
are likely in coming years because in
February 2016 the ABA adopted
Resolution 109, which “urges the bar
admission authorities in each state and
territory to adopt expeditiously the
Uniform Bar Examination.”

For a color-coded map showing the first
administration date in each state that
has adopted the UBE, see
https://bit.ly/2CrcNpU.

For information about the UBE itself, see
http://www.ncbex.org/about-ncbe-

exams/ube/.

For detailed state-by-state information
about bar admission, see the latest
edition of the ABA’s Comprehensive
Guide to Bar Admission Requirements,
which is available online at
https://bit.ly/20232Gg.

Recent
Scholarship

By Pamela C. Brannon
Georgia State University
College of Law

[Includes publication announcements
sent to the Editor or included in CILP
from May 4, 2018 to October 19, 2018]

Books

WILLIAM R. CASTO, ADVISING THE PRESIDENT:
ATTORNEY GENERAL ROBERT H. JACKSON AND
FRANKLIN D. ROOSEVELT (2018).

COMPENDIUM OF PROFESSIONAL
RESPONSIBILITY RULES AND STANDARDS, 2018
EDITION (ABA 2018).

JOHN S. DZIENKOWSKI, PROFESSIONAL
RESPONSIBILITY STANDARDS, RULES, AND
STATUTES, 2018-2019 (2018).

EDNA SELAN EPSTEIN, THE ATTORNEY-CLIENT
PRIVILEGE AND THE WORK-PRODUCT DOCTRINE
(6th ed. 2017).

BENNETT L. GERSHMAN, PROSECUTION
STORIES (2018).

RENEE NEWMAN KNAKE & M. ELLEN

MURPHY, LEGAL ETHICS FOR THE REAL WORLD:

BUILDING SKILLS THROUGH CASE STUDY
(2018).

RICHARD MOORHEAD, STEVEN VAUGHN, &
CRISTINA GODINHO, IN-HOUSE LAWYERS'
ETHICS: INSTITUTIONAL LOGICS, LEGAL RISK
AND THE TOURNAMENT OF INFLUENCE (2018).
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THOMAS D. MORGAN, MODEL RULES ON
PROFESSIONAL CONDUCT AND OTHER
SELECTED STANDARDS INCLUDING CALIFORNIA
AND NEW YORK RULES ON PROFESSIONAL
RESPONSIBILITY, 2019 EDITION (2018).

THOMAS D. MORGAN, RONALD D. ROTUNDA,
& JOHN S. DZIENKOWSKI, PROFESSIONAL
RESPONSIBILITY: PROBLEMS AND MATERIALS
(13th ed. abridged 2018).

C. ScoTT PETERS, REGULATING JUDICIAL
ELECTIONS: ASSESSING STATE CODES OF
JubiciAL CONDUCT (2018).

CAROLYN PLUMP, GIVING VOICE TO VALUES IN
THE LEGAL PROFESSION: EFFECTIVE ADVOCACY
WITH INTEGRITY (2018).

MORTIMER D. SCHWARTZ, RICHARD C.
WYDICK, REX R. PERSCHBACHER, & DEBRA
LYN BASSETT, PROBLEMS IN LEGAL ETHICS
(22th ed., West Academic 2018).

GREGORY SISK, SUSAN SAAB FORTNEY,
CHARLES GARDNER GEYH, NEIL W.
HAMILTON, WILLIAM D. HENDERSON,
VINCENT R. JOHNSON, KATHERINE R. KRUSE,
STEPHEN L. PEPPER, MELISSA H. WERESH,
LEGAL ETHICS, PROFESSIONAL RESPONSIBILITY,
AND THE LEGAL PROFESSION (2018).

DRU STEVENSON, THE GLANNON GUIDE TO
PROFESSIONAL RESPONSIBILITY (2d ed. 2018).

MARGARET TARKINGTON, VOICE OF JUSTICE:
RECLAIMING THE FIRST AMENDMENT RIGHTS OF
LAWYERS (2018).

WILLIAM J. WERNZ, MINNESOTA LEGAL
ETHICS: A TREATISE (2018).

BOOK CHAPTERS

Kim, Sung Hui, The Supreme Court’s
Fiduciary Duty to Forgo Gifts, in FIDUCIARY
GOVERNMENT 205 (Evan Criddle, Evan Fox-
Decent, Andrew Gold, Sung Hui Kim, &
Paul Miller, eds. 2018).

PUBLISHED CONFERENCES

Access to Justice and the Legal Profession
in an Era of Contracting Civil Liability, 86
FORDHAM L. REV. 2107-2298 (2018).
Foreword by Benjamin C. Zipursky.
Articles by Rebecca Aviel, Nora Freeman
Engstrom, Myriam Gilles, J. Maria
Glover, Jules Lobel, Alexander A.
Reinert, Jeffrey W. Stempel, Suja A.
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Thomas, Michael L. Wells, & Benjamin C.
Zipursky.

Disruptive Innovation in Criminal Defense,
69 MERCER L. REV. 671-916 (2018).
Introduction by Gary J. Simson. Articles
by Andrew L.B. Davies, Donna Lee Elm,
Bennett L. Gershman, Cynthia Godsoe,
Bruce A. Green, student Justin Hollinger,
Susan R. Klein, Laurie L. Levenson, Janet
Moore, Ellen S. Podgor, David A.
Singleton, Elissa C. Steglich, Donald F.
Tibbs, Ellen Yaroshefsky, & Steven
Zeidman.

Ethics in Environmental and Energy Law,
58S.TEX. L. REV. 447-606 (2017). Articles
by Robert S. Ballentine, Lisa Bagley
Brown, J. Mike DiGiglia, Michael C.
Sanders, & C. William Smalling.

Implementing Gideon's Promise: The Right
to Counsel in the Nation and Indiana, 51
IND. L. REV. 39-209 (2018). Articles by
James D. Bethke, Stephen F. Hanlon,
William J. Leahy, Norman Lefstein,
Lauren Sudeall Lucas, Janet Moore, &
Morgan Shell.

Institute for Investor Protection
Conference: Corporate Ethics and
Compliance in the Era of Re-Deregulation,
49 Loy. U. CHI. L.J. 569-683 (2018).
Introduction by Michael J. Kaufman.
Keynote by Steven A. Ramirez. Essays by
Arthur Acevedo, Seth Green, Melinda S.
Molina, Celia R. Taylor, & Cheryl L.
Wade. Remarks by Hon. Shira A.
Scheindlin.

The Twenty-Second Annual Frankel
Lecture. Independence of Counsel: An
Essential Requirement for Competent
Counsel and a Working Adversary System,
55 HOUS. L. REV. 847-968 (2018).
Introduction by Jani J. Maselli Wood.
Address by Stephen B. Bright.
Commentaries by James W. Marcus, Lise
Olsen, Thea J. Posel, & Jordan M.
Steiker.

2017 Federalist Society Texas Chapters
Conference: The Executive Power Shall Be
Vested in the President, 22 TEX. REV. L. &
PoL. 227-316. Preface by Editor in Chief
Dylan William Benac. Address by Sen.
John Cornyn. Articles by Bobby R.
Burchfield, Scott Keller, Brantley Starr,
Adam J. White, Ernest A. Young, & Tobi
M.E. Young.
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Anderson, Alexis, Ethics Issues Inherent in
Special Immigrant Juvenile State Court
Proceedings — Practical Proposals for
Intractable Problems, 32 GEO. IMMIGR. L.J. 1-

57 (2017).

Aviel, Rebecca, Rule 8.4(g) and the First
Amendment: Distinguishing Between
Discrimination and Free Speech, 31 GEO. J.
LEGAL ETHICS 31-76 (2018).

Baker, Jamie J., 2018: A Legal Research
Odyssey: Artificial Intelligence as Disruptor,
110 LAW LIBR. J. 5-30 (2018).

Bartlett, Lauren E., A Human Rights Code
of Conduct: Ambitious Moral Aspiration for
a Public Interest Law Office or Law Clinic, 91
ST.JOHN'S L. REV. 559-610 (2017).

Beck, David J. & Alex B. Roberts, Legal
Malpractice in Texas, Third Edition, 70
BAYLOR L. REV. 213-526 (2018).

Bedell, James, Note, Clearing the Judicial
Fog: Codifying Abstention, 68 CASE W. RES.
L. REV. 943-974 (2018).

Benavides, Justice Gina M., & Joshua J.
Caldwell, The Texas Standards for
Appellate Conduct: An Annotated Guide
and Commentary, 8 ST. MARY'S J. LEGAL
MAL. & ETHICS 224-251(2018).

Bernabe, Alberto, Ahead of His Time:
Cardozo and the Current Debates on
Professional Responsibility, 34 TOURO L.
REV. 63-82 (2018).

Boyd, Bobbi Jo, Embracing Our Public
Purpose: A Value-Based Lawyer-Licensing
Model, 48 U. MEM. L. REV. 351-430 (2017).

Calvert, Clay, Professional Standards and
the First Amendment in Higher Education:
When Institutional Academic Freedom
Collides With Student Speech Rights, 91 ST.
JOHN'S L. REV. 611-622 (2017).

Campbell, Donald E., The Paragraph 20
Paradox: An Evaluation of the Enforcement
of Ethical Rules as Substantive Law, 8 ST.
MARY’S J. LEGAL MAL. & ETHICS 252-337
(2018).

Caudill, David S., "Dirty” Experts: Ethical
Challenges Concerning, and a Comparative
Perspective On, the Use of Consulting
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Experts, 8 ST. MARY'S J. LEGAL MAL. & ETHICS
338-372 (2018).

Chiriatti, Kristin A., Note, Public
Defenders: The Impossibility of Rule 1.14
and How Mental Health First Aid Training
Can Contribute to Success, 21 QUINNIPIAC
HEALTHL.J. 103-130 (2018).

Craig-Karim, Mallory M., Student Article,
Subverting the Perverted Practice of
Provocation: Eliminating Modern Day Uses
of LGBT Panic Defenses, 27 TUL.J.L. &
SEXUALITY 33-52 (2018).

Cronin, Keeley O., Case Note, Judicial
Ethics — Judicial Words Ma Speak Softer
Than Actions, But Do They Still Speak: The
Code of Judicial Conduct, Neely v. Wyo.
Comm’n. on Judicial Conduct and Ethics,
2017 WY 25, 390 P.3d 728 (Wyo. 2017), 18
WYO. L. REV. 81-111 (2018).

DeBlasis, Abigail L., Another Tile in the
“Jurisdictional Mosaic” of Lawyer
Regulation: Modifying Admission by Motion
Rules to Meet the Needs of the 21t Century
Lawyer, 39 N.ILL. U. L. REV. 205-297 (2018).

Dent, George W., Jr., Model Rule 8.4(g):
Blatantly Unconstitutional and Blatantly
Political, 32 NOTRE DAME J.L. ETHICS & PUB.
PoL'Y 135-182 (2018).

Dubay, Carolyn A., Public Confidence in
the Courts in the Internet Age: The Ethical
Landscape for Judges in the Post-Watergate
Age, 40 CAMPBELL L. REV. 531-567 (2018).

El-Zein, Anna, Note, Caught in a Haze:
Ethical Issues for Attorneys Advising on
Marijuana, 82 Mo. L. REV. 1171-1193 (2017).

Fagan, Matthew, Note, Third-Party
Institutional Proxy Advisors: Conflicts of
Interest and Roads to Reform, 51 U. MICH.
J.L. REFORM 621-641 (2018).

Farrar, Mallory H., Note, Everything You
Tell Me Will Remain Confidential (Maybe):
The Client’s Right to Know About
Tennessee’s Confidentiality Disclosure
Exceptions, 48 U. MEM. L. REV. 583-624
(2017).

Field, Heather M., Complicity by Referral,
31 GEO. J. LEGAL ETHICS 77-122 (2018).

Field, Heather M., Offshoring Tax Ethics:
The Panama Papers, Seeking Refuge From
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Tax, and Tax Lawyer Referrals, 62 ST. Louls
U. L.J. 35-50 (2017).

Fish, Eric S., Against Adversary
Prosecution, 103 IOWA L. REV. 1419-1481
(2018).

Garth, Bryant G. & Joyce S. Sterling,
Diversity, Hierarchy, and Fit in Legal
Careers: Insights From Fifteen Years of
Qualitative Interviews, 31 GEO. J. LEGAL
ETHICS 123-174 (2018).

Giesel, Grace M., Control of the Attorney-
Client Privilege After Mergers and Other
Transformational Transactions: Should
Control of the Privilege Be Alienable By
Contract?, 48 SETON HALL L. REV. 309-352
(2018).

Goldschmidt, Jona, See No Evil: State
High Courts’ Refusal to Accept Amicus
Curiae Briefs in the Review Stage of
Discretionary Appeals, and Its Adverse
Impact on Pro Se Appellants, 19 W. MicH. U.
COOLEY J. PRAC. & CLIN. L. 183-208 (2018).

Gregory, Xeris, Note, Ignorance Is Not
Bliss: Why More Than the Model Rules of
Professional Conduct Are Necessary for
Competency in the Legal Profession, 42 J.
LEGAL PROF. 243-260 (2018).

Gribble, William S., Student Article,
Operation Disaster Defender: A Multi-
Disciplinary Approach to Preserving Access
to Justice and Client Property Through
Disaster Preparedness, 19 W. MICH. U.
COOLEY J. PRAC. & CLIN. L. 31-98 (2017).

Herman, Stephen J., Duties Owed By
Appointed Counsel to MDL Litigants Whom
They Do Not Formally Represent, 64 LOY. L.
REV. 1-24 (2018).

Hook, Bradley, Student Article,
Minimizing Inverted Privilege: An Argument
for Higher Standards for Defense Motions to
Determine Competency, 27 KAN. J.L. & PUB.
PoL'Y 125-146 (2018).

Jacobs, Robert N. & Christina Riehl,
Doing More for Children With Less:
Multidisciplinary Representation of Poor
Children in Family Court and Probate Court,
5o Loy. L.A.L. REV. 1-55 (2017).

Janochoski, Joseph T., Note, Punishing
the Pettifogger’s Practice: Applying the
Sanction Power of 28 U.S.C. § 1927 to Law
Firms, 102 MINN. L. REV. 1733-1769 (2018).
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Joe, Irene Oritseyweyinmi, The
Prosecutor’s Client Problem, 98 B.U. L. REV.
885-913 (2018).

Johnson, Lori D., Redefining Roles and
Duties of the Transactional Lawyer: A
Narrative Approach, 91 ST. JOHN'S L. REv.
845-881 (2017).

Johnson, Vincent R., Causation and "Legal
Certainty”in Legal Malpractice Law, 8 ST.
MARY’S J. LEGAL. MAL. & ETHICS 374-405
(2018).

Key, Jacob J. (Jake), Analyzing the Oregon
Model: The Pros and Cons of Requiring
Attorneys in Private Practice to Maintain
Malpractice Insurance, 19 W. MICH. U.
COOLEY J. PRAC. & CLIN. L. 163-182 (2017).

Kierstead, Shelley, Therapeutic
Jurisprudence, Professionalism, and
"SPIKES” for Lawyers, 30 ST. THOMAS L.
REV. 42-55 (2017).

Kinsler, Jeffrey S., Is Bar Exam Failure a
Harbinger of Professional Discipline?, 91 ST.
JOHN'S L. REV. 883-922 (2017).

Kwon, Hyung Kyun, Arbitration
Agreement for Malpractice Disputes and Its
Ethical Magnitude, 10 ELON L. REV. 165-188
(2018).

Leitch, David G., Counselor at Law and
Post-Legal Issues, 22 N.C. BANK. INST. 1-10
(2018).

Lingwall, Jeff, Isaac Ison, & Chris Wray,
The Imitation Game: Structural Asymmetry
in Multidistrict Litigation, 87 Miss. L.J. 131-
191 (2018).

Mandilk, James G., Note, Attorney for the
Day: Measuring the Efficacy of In-Court
Limited-Scope Representation, 127 YALE L.J.
1828-1899 (2018).

McClelland, Peter N., Note, From
Gibberish to Jargon: A Look at the Technical
and Legal Issues Surrounding New
Technologies and How They Necessitate
Active Engagement by Attorneys in Client
Decision-Making, 10 ELON L. REV. 331-363
(2018).

Medianik, Katherine, Note, Artificially
Intelligent Lawyers: Updating the Model
Rules of Professional Conduct in Accordance
With the New Technological Era, 39
CARDOZO L. REV. 1497-1531 (2018).
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Meyer, Anthony J., Note, Not Objecting to
Prosecutor’s Offering of Fifth Amendment
Protections From a Civil Deposition Is
Ineffective Assistance of Counsel, 83 Mo. L.
REV. 239-257 (2018).

Molot, Jonathan T., Purism and

Pragmatism in the Legal Profession, 31 GEO.

J. LEGAL ETHICS 1-30 (2018).

Murray, Brian M., Unstitching Scarlet
Letters?: Prosecutorial Discretion and
Expungement, 86 FORDHAM L. REV. 2821-
2871 (2018).

Nafzger, Jodi, Leveling Felony Charges at
Prosecutors for Withholding Evidence, 66
DRAKE L. REV. 307-354 (2018).

O’Keeffe, Jay, You Could Have Told Me
That in the First Place: Five Tips That Might
Have Saved a Young Lawyer a Lot of
Trouble, 52 U. RICH. L. REV. 53-62 (2018).

O’Leary, Kimberly E. & Marie Were,
Cultivating Gardens and Cultivating
Generations: Purposeful Living as Standard
of Care for Elder Law Attorneys, 25 ELDER
L.J. 235-269(2018).

Olivas, Michael A., Justice Robert D.
Rucker Lecture, Within You Without You:
Undocumented Lawyers, DACA, and
Occupational Licensing, 52 VAL. U. L. REv.
65-164 (2017).

Popova, Ina C. & Jessica L. Polebaum,
Emerging Expectations for Arbitrators:
“Issue Conflict” in Investor-State Arbitration
and Beyond, 41 FORDHAM INT'L L.J. 937-952
(2018).

Preston, Cheryl B., Lawyers’ Abuse of
Technology, 103 CORNELL L. REV. 879-976
(2018).

Quintanilla, Victor D. & student Haley
Hinkle, The Ethical Practice of Human-
Centered Civil Justice Design, 32 NOTRE
DAME J.L. ETHICS & PUB. POL'Y 251-279
(2018).

Regalia, Joseph, & V. Andrew Cass,
Bringing Counsel in From the Cold:
Reconciling Ethical Rules With the
Quagmire of Insurance Defense Practice, 48
N.M. L. REV. 452-490 (2018).

Richmond, Douglas R., Turns of the
Contingent Fee Key to the Courthouse Door,
65 BUFF. L. REV. 915-1019 (2017).
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Roberts, Jessica L., Book Review, Nudge-
Proof: Distributive Justice and the Ethics of
Nudging, 116 MICH. L. REV. 1045-1066
(2018) (reviewing CASS R. SUNSTEIN, THE
ETHICS OF INFLUENCE: GOVERNMENT IN THE
AGE OF BEHAVIORAL SCIENCE (2016)).

Saltzburg, Stephen A., The Duty to
Investigate and the Availability of Expert
Witnesses, 86 FORDHAM L. REV. 1709-1726
(2018).

Seipel, Matthew B., Discord and
Distortion: Organizational Psychology and
the Public Interest Approach to Government
Lawyering, 42 LAW & PSYCHOL. REV. 35-58
(2017-2018).

Shockley, Lexye L., Note, Regulating Boss
Hogg — Citizen Empowerment and Rural
Government Accountability, 2. SAVANNAH L.
REV. 225-258 (2017).

Siegel, David M. & Tigran W. Eldred, The
Continuing Duty in Reality: A Preliminary
Empirical Look, 55 AM. CRIM. L. REV. ONLINE
63 (2018).

Siegel, David M. & Tigran W. Eldred, The
Established Continuing Duty, 25 PROF. LAW.,
no. 1, 2018, at 3.

Sunshine, Jared S., Clients, Counsel, and
Spouses: Case Studies at the Uncertain
Junction of the Attorney-Client and Marital
Privileges, 81 ALB. L. REV. 489-564 (2017-
2018).

Swisher, Keith, Tabor Lecture, The
(Over)use of Age and Custom in Legal
Ethics, 52 VAL. U. L. REV. 165-203 (2017).

Thorndike, Joseph J. & Ajay K. Mehrotra,
"Who Speaks for Tax Equity and Tax
Fairness?” The Emergence of the Organized
Tax Bar and the Dilemmas of Professional
Responsibility, 81 LAW & CONTEMP. PROBS.
203-240 (2018).

Tracz, Eliot T., Lies, Liars, and Lawyers as
Legislators: An Argument Towards Holding
Attorneys Accountable for Violating the
Model Rules of Professional Conduct 8.4(c)
Whilst Acting in a Legislative Role, 42 S. ILL.
U. L.J. 451-475 (2018).

Tremblay, Paul R., At Your Service: Lawyer
Discretion to Assist Clients in Unlawful
Conduct, 70 FLA. L. REV. 251-313 (2018).
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Wald, Eli, The Contextual Problem of Law
Schools, 32 NOTRE DAME J. L. ETHICS & PuB.
PoL'y 281 (2018).

Wald, Eli, Judging Judges: A Study of U.S.
Federal District Court Judges in the 10t
Circuit, 7 ONATI SOCIO-LEGAL SERIES 661
(2017).

Wald, Eli, Success, Merit and Capital in
America, 101 MARQ. L. REV. 1 (2017).

Wald, Eli, A Thought Experiment About the
Academic "Billable” Hour or Law Professors’
Work Habits, 101 MARQ. L. REV. 991 (2018).

Wendel, W. Bradley, Campaign
Contributions and Risk-Avoidance Rules in
Judicial Ethics, 67 DEPAUL L. REV. 255-280
(2018).

Wetherspoon, Vanetia K., Stark
Violations Discovered During Due Diligence:
To Disclose or Not?, 20 QUINNIPIAC HEALTH
L.J. 105-154 (2017).

White, Jeffrey A., Recent Development,
McDonnell’s Misapprehension of the Role of
Access in Politics and Public Corruption, 96
N.C.L.REV. 1175-1202 (2018).

White, Prentice L., /t’s All YOUR Fault!:
Examining the Defendant’s Use of
Ineffective Assistance of Counsel as a
Means of Getting a "Second Bite at the
Apple,” 122 DICKINSON L. REV. 649-672
(2018).

Wroten, Katie Marie, Note, "G” Is More
Than "PC” for Georgia: Why the Prospective
Adoption of ABA Model Rule 8.4(g) Is a
Viable Measure to Combat Discrimination
and Harassment, 52 GA. L. REV. 341-374
(2017).
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