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Yes No

Does a Will Contain a Just Debts Clause?
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Yes No

If a Will has a Just Debts Clause, is it "Generic"?
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Yes No

Generic Clauses Pre-Payne

Yes No

Generic Clauses after Payne
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Antilapse
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Yes No

Wills With Alternative Devises

Yes No

Wills With Survivorship Conditions
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Representation



 Systems of “representation” provide rules for distributing multi-
generational gifts to multiple beneficiaries. 

 21% of wills illogically invoked representation in a devise to an 
individual person (e.g., “to my daughter, per stirpes”) or 
beneficiaries within the same generation (e.g., “to my son and 
daughter, per stirpes”).

 The purpose of representation is to allocate shares among multiple 
recipients, so it is illogical in a gift to an individual or beneficiaries 
within the same generation.

Boilerplate and Default Rules in 
Wills Law: An Empirical Analysis

16



Will of Cullen

“Should my wife, Virginia Ann Cullen, predecease me, then I 
give and devise all the rest, residue and remainder [of] my 
property, both real and personal, to my three children, Cherie 
Ann Chernesky, Dawn Marie Stone, and Raymond Joseph 
Cullen, III, in equal shares, share and share alike, per stirpes.”

The Probate Process
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Will of Farber

“Per Stirpes, for the purposes set forth herein, shall mean any 
child born or adopted by any of my children prior or 
subsequent to the signing of this my Last Will and Testament 
and living at the time of my death.”

The Probate Process
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Conclusions:

 Illogical representation language is a common form of bad boilerplate.

 Illogical representation language is in fact meaningless and should be 
disregarded.

 The UPC and Restatement are entirely silent on this problem.
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Tax Apportionment



 Default : Beneficiaries pay estate tax in proportion to their share of the 
estate.
 Reverses common law “burden on the residue” rule that disadvantaged 

surviving spouses & children and increased transfer taxes.

 14% of wills contained a generic tax apportionment clause (directing the 
executor to pay all estate taxes).
 Creates ambiguity similar to generic Just Debts clauses: Does the will opt out of 

the apportionment default and direct the residuary beneficiary to pay all estate 
taxes?

 86% of Tax Apportionment clauses expressly opted out of the equitable 
apportionment default.
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Will of Eppler

“Said bequest [of $200,000] shall be responsible for the 
inheritance tax due and owning. Any inheritance taxes owed 
shall be paid from my residuary estate.”

The Probate Process
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Conclusions:

 Tax apportionment clauses seem to be rank boilerplate used by 
attorneys who do not fully understand them.

 56% of wills that opted out of equitable tax apportionment contained no 
general or specific devises.
 Why direct taxes to be paid from residue if there are no beneficiaries other 

than residuary beneficiaries? 
 In NJ, a Tax Apportionment clause must expressly address nonprobate

transfers, but 23% of these wills opted out of equitable apportionment without 
mentioning nonprobate transfers.
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Boilerplate Recycling



 91 wills revealed the drafting attorney’s name, so we identified 
several repeat players.

Wills drafted by the same law firm often contain the same 
provisions.
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Number of 
Wills (Total) 

Just Debts Clause With 
Non-Exoneration  

Residue Pays 
Taxes

Changes Per Capita 
to Per Stirpes

Firm 1 7 7/7: Yes (100%) 7/7: Yes (100%) 7/7: Yes (100%) 

Firm 2 5 5/5: No (100%) 5/5: Yes (100%) 5/5: No (100%)

Firm 3 4 4/4: No (100%) 4/4: No (100%) 4/4: No (100%)

Firm 4 4 4/4: Yes (100%) 4/4: Yes (100%) 2/4: Yes (50%)

Firm 5 3 3/3: No (100%) 3/3: Yes (100%) 2/3: Yes (67%)



Policy Implications
 The UPC and Restatement drafters were correct in identifying 

boilerplate as a problem.

 Absent empirical research, however, they identified the right 
problem in the wrong context (antilapse).

 Our research suggests that sticky defaults can provide an effective 
antidote to the problem of boilerplate, but sticky defaults must be 
applied with better care.
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What Are “Sticky” Defaults?
 Sticky defaults allow individuals with a contrary preference to opt 

out, but they make displacement of the default more difficult.

 Sticky defaults are a form of choice architecture used to “nudge” 
individuals toward the default.

 By increasing the procedural burden of opting out the default, sticky 
defaults exploit the inertial pull of inaction.
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Improving Wills Law Defaults
 Most wills law defaults seem to reflect majoritarian preferences 

accurately, but are highly susceptible to interference by boilerplate 
drafting.

 Sticky defaults could fortify the default rules against boilerplate by 
imposing requirements that: (1) increase the burden of opting out; 
and (2) require draftsmanship that cannot be copied from one will to 
the next.
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Sticky Default Examples
 To opt out of nonexoneration, the will must identify each item of 

property for which the residuary beneficiary must exonerate a lien.

 To opt out of a default rule, the testator must initial next to the 
provision in the instrument to manifest such intent.
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