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Context: Comparative Legal
Analysis

= Legal Analysis: Civil Law and Common
_aw

= Differing views of precedent - binding
bower of case law, Stare Decisis,
Jurisprudencia (or jurisprudence
constante), opinio juris




Comparative Legal Analysis

= Civil Law: (traditional view) there should
be no judge-made law; thus, cases
(judicial opinions) are not a source of
law, not binding

* Common Law: judges make law
through cases; cases create precedent;
cases are binding; Stare Decisis applies



Comparative Legal Analysis of Facts

= Civil Law (traditional view): the code makes the
law; the code is the law; cases and their facts are
merely supplemental aids

= Common Law: Facts make the law

= Facts play a role in determining the law through
the ways we use precedent and apply Stare
Decisis

= [aw is built thought synthesis of rules from
cases (rule synthesis) and synthesis of facts from

cases and the applications of law to facts
(explanatory synthesis)




Bridging Civilian-Common Law concepts
of Facts

NARRATIVE IN LAW |EXPLANATORY
SYNTHESIS

-Facts are essentialto  -Synthesis of

an understandingof  authorities using the
how the law will be facts and how the law
interpreted and applied applied to those facts

to produce the
-There is a narrative of outcome inthe case
how the law developed




Bridging Civilian-Common Law concepts
of Facts in Legal Writing

N framing (priming), communicates t

and the lessons from the tacts

communication of the |of the S
narrative of the authorities

] | client’s situation

The Application section brings together
the narrative of the case with the lessons
of explanatory synthesis



»

NARRATIVE FRAMING/PRIMING DEVICES

STORY

THEME

SOUNDBITE

LABEL



Presenter
Presentation Notes
The frame from Murray & DeSanctis, Advanced Legal Writing and Oral Advocacy (2d ed. 2014), Chapter 2.  All four are needed to maintain the framing structure of the narrative.


= FACTS THROUGHOUT
Hll THE WRITING
‘ Label (and soundbite)
I = - Questions Presented

Soundbite, Theme

Introduction Label, Soundbite, Theme
I '|! Thesis Headings

and Table of Contents
Story

Statement of Facts

I\ )

Label, Soundbite, Theme Label, Soundbite, Theme
Explanation Section Application Section



Presenter
Presentation Notes
Here, the six sections of legal briefs are connected to the narrative framing devices they best pertain to.


Statement of Facts is the Story—the
whole narrative of the client’s situation
Target: Emotions by targeting values,
public policies

Level of detail communicates level of
Importance

Consider: Archetypical story-types and
character types

Work on: Conflict, plot, point of decision
(unstated resolution — leaving it for the decision
maker)



Presenter
Presentation Notes
You get the write the whole Story in the statement of facts.  All the emotional (public policy) appeal, the right detail, the characters, setting, plot, conflict, leading up to the point of decision.


*Get visual with Paul Revere engraving,
Henry Pelham image, The

the facts Bloody Massacre (1770)
*The best writers
always are visual
eConsider the
two stories
reflected in
these two
depictions

Each tells a very different
story. Each frames the issue
differently.

Alonzo Chappel,
The Boston Massacre (1770)



Presenter
Presentation Notes
As in Chapter 2, we love these two pictures of the Boston Massacre as each tells a different story.  Pelham and Revere: British lined up and received an order to shoot down unarmed colonists.  Chappel: A riot broke out, and some colonists with clubs, axe handles, stones, and sticks were shot when first one and then other soldiers discharged their weapons in the chaos of the moment.


Explanation Sections:

Explanatory synthesis can combine
common storylines of favorable or
unfavorable authorities through a process
called narrative synthesis

Basic function: Analogize to the favorable
storylines, distinguish the unfavorable
storylines

Advanced function: Target the values,
emotions, and policies underlying and
connecting precedents


Presenter
Presentation Notes
According to Professor Murray’s current research, The Promise of Parentheticals, 10 Legal Comm. & Rhetoric 229 (2013), http://ssrn.com/abstract=2330555, narrative synthesis is used frequently in federal appellate practitioner briefs to combine, compare, and draw lessons from the storylines of success and failure in precedent cases.  The pictures on the wall of this slide really have little to do with this.  (See Brooklyn Institute of the Arts v. Guiliani (E.D.N.Y.), and Nelson v. Lewis (7th Cir.)).


Explanatory Synthesis

» Explanation of how rules work that
relies on synthesis of factual scenarios
from cases

" In legal analysis —responds to precedent
as source of law and source of reasoning

= But you have got to ILLUSTRATE — not

just write the law from the cases, but
illustrate how the law applied to the facts
with specific factual detail




APPLICATION SECTIONS should:

-Retell the story in the context of the law
The law is met, the policy is upheld when ...
-Draw on the synthesized illustrations
from the explanation section

-Especially highlight how the client’s story
furthers and matches values, emotions, & policies
underlying and connecting precedents

— all requiring attention to the client’s narrative in
the context of the synthesized narratives of the
precedents


Presenter
Presentation Notes
Application is the time to link the story you have told about the client to the law of the case.  You can draw on the synthesized illustrations from the explanation section (if you did them). Justice Jackson’s portrait appears here because he really understood symbolic use of imagery, a component of good narrative reasoning.  See W. Va. Bd. Education v. Barnette.


THE END
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