Legal Writing, Reasoning, and Research

New Scholars’ Showcase

AALS 112t Annual Meeting
January 4, 2018 | San Diego, California

Jane Bloom Grisé
Director of Academic Enhancement and
Assistant Professor Legal Writing
University of Kentucky College of Law



CRITICAL READING INSTRUCTION:
The Road to Successful Legal Writing Skills*

eArticle Summary

elmplications for Legal Writing

*18 W. Mich. Univ. Cooley J. of Prac. & Clinical L. (2017)


Presenter
Presentation Notes
First, first summarize how I got interested in the topic of critical reading, then discuss my research and findings, and conclude by talking about the implications of the results for future work.



Critical Reading


Presenter
Presentation Notes
I got interested in the relationship between reading and writing based upon my experiences with legal writing students and my son who was at the time a sophomore in college.
I noticed that I had two students in the fall semester who were excellent students but seemed to be terrible writers– one went on to do quite well – got award for best brief by the end of the first year.
My son had been a good writer in HS called one day to say he needed help with a paper – never calls – eastern religion – terrible organization, no topic sentences, terrible writing. I wondered how he could have deteriorated so quickly.
Got me thinking that perhaps these students and my son were not terrible writers. Maybe they just didn’t understand what they were supposed to be writing about.


Reading Studies

“a correlation exists between the reading
strategies of the top law students and their first

semester grades.”

Leah Christensen, Legal Reading & Success in Law
School: An Empirical Study, 30 Seattle L. Rev. 603

(2007)


Presenter
Presentation Notes
I decided to do some research into the relationship between reading and writing. 

I first checked all of the excellent reading studies that showed that top students read differently from lower performing students.


Lundeberg Study: 1987

G s |t

Context — look for headings 1 10
Overview 0 8
Reread rule 3 9
Reread terms 3 6
Synthesis 3 6
Evaluate 1 10
Underline 5 6

Mary A. Lundeberg, Metacognitive Aspects of Reading Comprehension:
Studying Understanding in Legal Case Analysis, 22 Reading Res.Q.407 (1987)


Presenter
Presentation Notes
Looked at Lundeberg


Dorothy Deegan: Law Review Article (1995)

Reading Strategies Upper Quartile

Paraphrase, 29.1% 44.7%
underline

Reread, 58.9% 40.3%
guestion

Dorothy H. Deegan, Exploring Individual Differences Among Novices Reading in a
Specific Domain: The Case of Law, 30 Reading Res.Q. 154 (1995)


Presenter
Presentation Notes
Deegan


Laurel Currie Oates: Torts Casebook (1997)

Read as
advocate

Reread yes no yes

Laurel Currie Oates, Beating the Odds: Reading Strategies of Law Students
Admitted through Alternative Admissions Programs, 83 lowa L. Rev. 139
(1997)



Leah Christensen: Judicial Opinion (2007)

Higher Lower
Performance Performance

Paraphrase, 21% 77%
underline

Reread, question 45% 12%
Evaluate 32% 9%
Read as advocate 55% 15%

Leah Christensen, Legal Reading & Success in Law School: An
Empirical Study, 30 Seattle L. Rev. 603 (2007)



Lower Performing Students

v'Read for class.

v'Skimmed over the facts.

v’Underlined and highlighted a great deal.
v'Focused on paraphrasing.

v'Did not question the result.


Presenter
Presentation Notes
All of these studies found that lower performing students skimmed facts, highlighted, read to avoid embarrassment in class.


Higher Performing Students

v'Read as advocate or judge.
v'Understood context of case.
v'Created mental picture of facts.
v'Read and re-read.

v'Evaluated decisions.


Presenter
Presentation Notes
Thought – why don’t I create a reading curriculum that utilizes the strategies used by these top students.


General Learning Theory


Presenter
Presentation Notes
I examined learning theory – we know that students need to understand material before they can create new product.


Reading Theory


Presenter
Presentation Notes
Did research into general reading theory and noticed that the techniques used by the high performing law students were the same techniques recommended by reading specialists.


Can Reading Instruction Impact Writing?

e Very little empirical work
* [ranian study

e United Kingdom study



Presenter
Presentation Notes
Looked for studies on impact of reading instruction on writing.
Very little work done in this field.
Iranian study 2013 EFL
UK

Seemed to conclude that there was a relationship.



Study Hypothesis

Law students who receive critical reading instruction
will be stronger writers.


Presenter
Presentation Notes
Based upon all of my research, I hypothesized that….


Study Design

v’ 24 first year students (12 control, 12 participants)
w/equivalent LSAT/UGPA

v'Participants received 8 sessions of reading instruction
v Pre-test: first graded writing assighment

v'Post-test: final graded writing assighment



Critical Reading Instruction

Session 1 » Read for purpose & as advocate/judge. Focus.
Session 2 » Context, case structure, procedure

DuwweReoNG |
Session 3 » Read for an Overview

Session 4 » Facts

Session 5 » Issue, Holding, Rationale, Unclear Language

Session 6 » Inferences

aemone |
Session 7 » Evaluation

Session 8 » Synthesis


Presenter
Presentation Notes
I developed 8 instructional sessions.
They were based upon reading studies in law as well as general reading theory.
Premise was – let’s teach all students to use the strategies used by the high performing law students and legal experts.



Purpose for Reading Cases

jot purpose’


Presenter
Presentation Notes

I want to briefly give examples of techniques that I have used to teach each of these strategies.
The first strategy students must understand is the purpose for reading cases and statutes.
Higher performing students understand that they are reading to solve problems. Lower performing students read to memorize information.
One top student noted that while she read as an undergrad to demonstrate that she knew specific facts, she read as a law student to spot issues, set out rules, and present and evaluate arguments.
A lower performing student reported that she read for pure information.



Read as Advocate or Judge


Presenter
Presentation Notes
The second strategy students need to learn is active reading. 
All reading studies have found that reading as an advocate or reading as the judge distinguished high performing students from lower performing students. Higher performing students in various studies have reported that they read “to see how they would have decided the case” or they read as if they were a “practicing attorney preparing for a meeting with a client.”
Lower performing students read out of fear of being called on. They are not active readers.


Read with Focus


Presenter
Presentation Notes
We talked about reading with focus –we discussed how the brain works  and important  role of exercise, nutrition, sleep, stress  in reading focus.


Case Structure /Procedure


Presenter
Presentation Notes
The third strategy relates to the structure of cases and procedure. We expect students to read cases and brief cases before we ever teach them the structure of cases. That makes no sense. How can you find the facts efficiently if you don’t know where they usually are?
In college reading courses, we teach patterns in text – compare and contrast, cause/effect.
Law we can to teach patterns in opinions – structure of cases. This makes it easier to find things.
Brief explanation of procedure is also key – we know that procedure can impact substance in cases – students need a general introduction to civil procedure so that they can understand the terminology used in the cases. 








Context/Overview


Presenter
Presentation Notes
The fourth strategy is context. 
We know that expert readers understand the type of case they are reading before they even start reading. They may look at the table of contents in a book or the summary of the case. Novices flounder and view each case as a new challenge.
Experts also do an overview of the entire case before reading more carefully.
All of these strategies should be introduced so that students have background





Facts


Presenter
Presentation Notes
The fifth strategy relates to the facts. Expert readers actually read facts more slowly than other parts of the opinions. They look up unfamiliar words, reread when they are confused, and chart out or summarize the facts. Lower performing students often skip over the facts. 


Comprehension Techniques
 largeScale | SmallScale

- Context clues -Look up words

-Reread -Notice conjunctions
-Topic sentences -Notice repeated words
-Analyze main ideas -Track pronoun references

-Break up sentences
-Read aloud


Presenter
Presentation Notes
The next strategy relates to understanding difficult language in cases. 
I taught students to look up words, notice conjunctions, repeated words, break up sentences, read aloud. 



Main Ideas: Issue, Holding, & Reasoning

Issue

Holding

Reasoning


Presenter
Presentation Notes
The next strategy involves finding the main ideas in cases and identifying the issue, holding, and reasoning in cases.


Finding Rules


Presenter
Presentation Notes
The next strategy involves finding rules in cases. This is challenging for students. 

After they find the holding in a case, they need to be able to generalize and find a rule that can be used to solve a new legal problem. 

While rules are sometimes explicitly stated, students need to learn to use inferences to figure out rules when courts do not explicitly state the rules.




Case Brief


Presenter
Presentation Notes
We discussed case briefing – summarizing case.


Evaluation


Presenter
Presentation Notes
Students need to first understand that it is appropriate to evaluate cases.
In one of the first studies, it was found that expert readers automatically approved or disapproved of decisions while novices did not even think about evaluation. 
High performing students also recognize that there are many interpretations of what happens in a case.
Lower performing students think that there is one interpretation and their job is to figure that out. 
One lower performing student stated that if a judge wrote a good opinion, everyone would read the opinion the same way.

Students need to understand how to evaluate cases.





Synthesis

dentify topic
| ocate and read cases
dentify facts, holding, rule, & result for each case

Determine if synthesis is necessary
Compare case facts, holdings, rules and results

o O b~ WO DN P

Synthesize


Presenter
Presentation Notes
Synthesis is often a struggle for our students.
Specific techniques we can teach so that students can understand multiple cases and use them in writing assignments or on final exams.
First need to understand what synthesis is – not summary
When it is necessary – same rule, different facts; different aspects of rule


Reported Cases vs. Casebook Cases


Presenter
Presentation Notes

It is important to point out the differences between edited cases in casebooks and cases in reported decisions because different reading strategies apply.
Legal writing first time they are reading actual case.
 Need assistance with actual cases. 


Results: Raw Data

Memo 2 Memo 2 Memo 2
Mean Score | Rule Explanation Citation Form
Mean Score Mean Score
87

Control 5.08

Participant 28.5 5.94 1.25


Presenter
Presentation Notes
Compared scores control and participant group.
Participant group – group received reading instruction – scored 2 points higher on post-test – open memo –
Memo graded with specific rubrics so I could also compare how the two groups did on specific subcategories – rule explanation – citation form.


Results: Statistical Significance

MEMO 2 MEMO 2 MEMO 2
TOTAL SCORE RULE CITATION FORM
EXPLANATION

Comparison T(22) =1.577, T (20) = 1.88, T (22) =1.89,
Control/Participant P =.064 P=.036 P=.035
Scores
Comparison T (33.5) = 2.084,
Control/Participant P =.044

Scores w/Larger
Sample Size


Presenter
Presentation Notes
1. P score of .05 indicates statistical significance.
2. Statistical gurus – small sample size – if you increased the size by 3 students – who had the same mean scores – statistical significance.
3. One-tail analysis – prediction was that reading instruction would help.
Under two – tail analysis – increase size by     - statistical significance.
Rule explanation and citation form had statistical significance.
Remember – talking about correlation here, not causation.


Results: Student Evaluations

Do you like the checklist? 19/19 — Yes

Usefulness of sessions for legal writing? 14 — Rule identification
7 — Case synthesis

Most useful ideas from sessions. 13 — Read as advocate
10 — Look up words
10 — Case synthesis

When should sessions be done? 14 - Before school starts
5 - Earlier in the semester


Presenter
Presentation Notes
All thought sessions useful – wanted them earlier.
Assume the role of advocate or judge – ‘changed the way I read.”
Started looking up unfamiliar words.
Step away and regroup when energy levels decreased.
Realized they could/should start evaluating decisions.


Study Implications: All Classrooms

1.Cases are difficult to read. 6. Facts.

2.Read as an advocate or 7. Comprehension
judge. techniques.

3.Casebook vs. reported 8. Rule formulation &
cases. Inferences.

4.Structure of cases, 9. Main ideas in cases.
procedure.

5. Context. 10. Evaluation and synthesis.


Presenter
Presentation Notes
These recommendations are summarized in the handout.
They can help students avoid feeling lost.


Study Implications: Legal Writing




Strategies: Legal Writing

» Acknowledge that cases are difficult to understand.

» Discuss purpose for reading early in the first semester.

» Case selection.

»Incorporate critical reading skills into initial assignments.

»Model good critical reading techniques.



Expanded Critical Reading Instruction
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