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Female behavior has always been strictly cabined by gender stereotypes, societal 

obligations and expectations, and policing of those norms through law. Femininity has often 

been treated as synonymous with maternity, from the historical belief that women’s place is in 

the home with children through today’s regulation of legal parentage treating motherhood as true 

parenting, to which fatherhood rates a distant second. Women are viewed almost by default as 

mothers. 

Modern regulation of femininity as maternity is particularly problematic, as it creates a 

gauntlet of social and legal buffers channeling women into a narrow and normative vision of 

motherhood.  This paper traces these rules of maternity and demonstrates the insidious danger of 

embedded and powerful expectations of proper female behavior. Women are told over and over: 

Women want to be mothers. Mothers sacrifice for their children. Mothers provide for their 

children. Each of these messages is fleshed out, increasingly with legal punishments and 

regulations of women’s behavior. Deviations from the narrowing understanding of what mothers 

should be face increased regulatory burdens, civil threats to their rights as legal parents, and even 

criminal punishment. 

Part I discusses the threshold default, recognizing women as legal parents, particularly 

pregnant women who deliver a child. Part II outlines the many restrictions on the choices of 

pregnant women, pressuring them to sacrifice their own autonomy in the hypothesized interest of 

their fetus explained to them by the legal and medical establishments.  Part III discusses 

regulatory pressures upon women who are not yet pregnant to make choices regarding their 



bodies as though they were already planning to become pregnant. Part IV explains the policing 

of how women provide for children, particularly how women should provide for their children 

by choosing an appropriate partner rather than balancing work and home responsibilities 

themselves. 

I. Imputation of Motherhood 

As a historical matter, the simplest method of identifying the parent or parents of a 

newborn child turned solely upon the woman who gave birth to the baby. The pregnant woman’s 

status as mother was self-evident, expressed by the phrase mater est quam gestation demonstrat, 

or “by gestation the mother is demonstrated.”
1
 If the mother was unmarried at the time of birth, 

then the child was filius nullius, or the “child of no man,” and lacked a father in the eyes of the 

state.
2
 If the mother was married at the time of birth, then her husband was deemed to be the 

father of the child, even if circumstances might justify doubting his actual genetic paternity. For 

example, an old rule under the English common law specified that the presumption of the 

husband’s paternity could only be disturbed if the man had been “beyond the four seas” during 

the time of the baby’s conception, proving through an absence too long and distant to be ignored 

that he could not possibly be the genetic father.
3
 Any circumstances less dramatic left the marital 

presumption plausible enough to stand. 

Even as laws identifying legal parents modernized and liberalized, the status of pregnant 

woman as legal mother has remained almost completely untouched. The sole context in which a 

laboring mother may not be identified as the legal mother at birth is in the context of surrogacy. 

A surrogate mother is sometimes also the genetic mother of the baby, in which case she can be 
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called the genetic surrogate. In such cases, the surrogate mother often carries a fetus conceived 

through artificial insemination using sperm donated by the intended father of the child.
4
 In the 

context of gestational surrogacy, by contrast, the surrogate is implanted with a pre-embryo to 

whom she is not genetically related.  There is a great deal of variation in whether a surrogate is 

recognized as legal mother of the baby to whom she gives birth, often depending in part upon 

whether she is a genetic or gestational surrogate.
5
  

States are somewhat more likely to identify the surrogate as the legal mother if she is a 

genetic surrogate. Some states, however, create a bright line rule that surrogates are the legal 

mothers to the babies they carry.
6
 Katharine Baker has pointed out that this approach is 

consistent with the practical power a gestational mother holds over the child and subsequent 

recognition of relationships between the child and potential other parents, arguing that the de 

facto power indicates that gestational and not genetic connection justifies the pregnant woman’s 

recognition as legal parent.
7
 

Equating parenthood with pregnancy has a number of wide-reaching consequences, both 

for pregnant women and all other non-pregnant parents such as fathers, adoptive mothers, 

mothers partnered with the gestational mother, and so on. Just as the parental status of 

nonpregnant people is minimized, the parental status of women is magnified and imposed 

prematurely. Pregnant women face the most direct regulation of their conduct, but women and 

mothers generally are placed under heightened expectations for what appropriate or ideal 

motherhood should be. In recent years, these expectations have been increasingly expressed in 
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law, constructing a pernicious double bind for women. On the one hand, pregnant women are 

effectively already deemed mothers, with accompanying responsibilities.  Women who are not 

yet pregnant are nonetheless expected to want to become pregnant at some point in the future, 

and thus encouraged to make choices with their future status in mind. Women who have given 

birth and are raising children are not relieved of heightened expectations, but held to a 

particularly narrow standard of mothering. 

Such expectations of ideal motherhood are not a new phenomenon, but the recent growth 

of legal policing of these expectations is. The next section turns to the most direct and punitive 

examples of such regulation; examining the choices and conduct of pregnant women.   

II. Pregnancy 

As soon as pregnancy begins, the pregnant woman is viewed as a mother. Obviously she 

is not yet a mother in the literal sense of the word, and does not have legal rights as a mother to 

an identifiable child, but society in many ways sees mothers-to-be as mothers in all but the 

technical sense.
8
  A pregnant woman is perceived to already be bonding with the fetus, to be 

vested with the mothers’ instincts and intuitions that will allow her to easily assume her 

caregiving role, and to be the protective “mama bear.” 

There are, of course, negative aspects to this attention. Pregnant women are famously the 

subject of constant attention and criticism if they do anything that might jeopardize their future 

child. Eating sushi,
9
 drinking coffee,

10
 lifting heavy packages, exercising,

11
 cleaning cat litter 
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boxes,
12

 drinking alcohol,
13

 and any number of other potentially hazardous activities justifies 

passers-by in intervening and instructing the pregnant woman in what she should do differently. 

It is not just society, however, that views the pregnant woman’s role to have shifted. The 

law places heightened expectations and regulations upon her behavior based upon the 

expectation that a mother will and should sacrifice her own wellbeing for the benefit of her 

children. Such expectations are manifested in the law in two ways. First, a woman who takes 

actions that might harm her future child must be punished for acting contrary to her protective 

maternal role. Thus, women who engage in risky behavior have committed a blameworthy and 

sanctionable act that can be punished as actually harming the child she “should” be acting to 

protect. Second, where a woman may be in the process of making a decision that does not 

properly subordinate her own interests to the interest of her future child, the state is asked to step 

in and assert control over the fetus in order to protect it, even where that necessarily means that 

the state is also asserting control over the pregnant woman. 

Obviously, there is one scenario in which the autonomy interests of the pregnant woman 

and inchoate interest of the fetus are most clearly set against one another; when the pregnant 

woman contemplates terminating her pregnancy entirely. Abortion regulations and jurisprudence 

clearly bear upon questions that weigh the perceived rights of the fetus against the rights of the 

pregnant woman, but this comparison is not entirely on point for purposes of this paper.
14

 The 

women addressed here are women who do wish to be mothers – the pregnant women at issue do 
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wish to continue their pregnancies. The perceived conflict is thus not whether to become a 

parent, but how to best act as a parent.
15

 

II.A. How to Prosecute Pregnant Women 

A threshold question is whether and how the law recognizes harm to the fetus. If harm to 

the pregnant woman resulted in the termination of her pregnancy, the law historically struggled 

with whether to recognize harm to the fetus as a sanctionable act, or whether only harm to the 

mother could be punished by the law. The common law rule was known as the “born alive” rule, 

meaning that in order to legally punish harm to the fetus, it had to be born alive, then 

subsequently die of injuries incurred while still in the womb.
16

 The 1946 case Bonbrest v. Kotz 

moved the line from birth to viability, reasoning that a fetus capable of survival if removed from 

the womb was not properly viewed as “part’ of its mother,” but as an independent rightsholder 

for at least some purposes.
17

 

In the twentieth century, over two-thirds of states have passed criminal statutes 

specifying that fetuses can be the victims of homicide, at least in some circumstances.
18

 The 

federal Unborn Victims of Violence Act of 2004 clarifies that any federal crime that results in 

the death or injury to a fetus is a separate crime that can be prosecuted in addition to the crime 

against the pregnant woman, although the statute specifically excepts actions committed by the 
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pregnant woman herself.
19

 Courts have also read criminal statutes to include fetuses as potential 

victims. The first example of such statutory interpretation arose in 1984 after Massachusetts’ 

vehicular homicide law was used to prosecute a driver who struck a woman two weeks away 

from her delivery date, who subsequently lost her pregnancy.
20

 Similarly to the Bonbrest court 

several decades before, the court reasoned that the common law’s “born alive” rule was 

appropriate when medicine could not ascertain a fetus’s development. Modern doctors, however, 

could accurately determine whether a given action terminated a viable pregnancy, and thus 

extension of the vehicular homicide statute was appropriate.  

This logic, however, is now being extended further and further. The easiest conceptual 

extension is likely in the context of abortion. One example of how this has manifested arose in 

Florida, when a pregnant teenager named Kawana in her twenty-fifth week of pregnancy shot 

herself in an attempt to terminate her pregnancy. Kawana faced not only a criminal abortion 

charge, but also felony murder and manslaughter. The felony murder charge was eventually 

dropped, but the manslaughter prosecution continued up to the Florida state supreme court, 

which held that criminal law has traditionally distinguished between acts done to a pregnant 

woman by a third party that result in injuries to the fetus and acts committed by the pregnant 

woman. That distinction, the court ruled, protected Kawana from a manslaughter charge.
21

  

As the rest of this Part discusses, however, the conceptual door has been opened further 

and further, recognizing all manner of actions that might potentially harm a fetus as legally 

sanctionable. The consequences can be severe: pregnant women can be found criminally liable, 
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can be subjected to civil orders directing and monitoring their conduct while pregnant, and may 

face civil consequences after the birth of their child supervising their parenting choices or even 

losing their parental rights. 

II.B. Drug Use  

One of the most dramatic examples of the consequences faced by pregnant women is 

drug use during pregnancy. A relatively small minority of pregnant women use illegal drugs,
22

 

but Linda Fentiman has argued that criminal prosecutions of such women have become 

“markedly more aggressive” in recent years.
23

  

A typical example of discovering drug use during pregnancy is at birth, meaning a 

newborn baby is born with positive toxicology, testing positive for an illegal drug. Beginning in 

the 1970s, a few states attempted to apply child protective laws to such women, even though the 

actions at issue took place before the child’s birth. In 1977, California indicted a woman for 

felony child endangerment after she gave birth to twins who tested positive for heroin shortly 

after birth.
 24

  The California court of appeals, however, held that the child endangerment law did 

not apply to fetuses, and thus could not be applied to drug use during pregnancy. In general, 

courts have refused to apply general statutes prohibiting child abuse or neglect to fetuses in 

utero.
25

 

This has not prevented, however, more creative attempted applications of statutes.  For 

example, multiple prosecutors have interpreted statutes criminalizing giving drugs to a minor 

very literally. In 1991, a Florida woman who similarly gave birth to a baby with positive 
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toxicology was charged with delivering drugs to her child, on the theory that in the moments 

after the child’s birth but before the umbilical cord was cut, the mother transferred the drugs in 

her own bloodstream to her child.
26

 Again, an appellate court rejected the application of the 

statute.
27

 The following year the Georgia court of appeals similarly reasoned that drug delivery 

statutes are meant to prohibit transferring drugs outside of the bodies of the two people in 

question, and rejected prosecution of a mother based on drug transfer through the umbilical 

cord.
28

 The Nevada state supreme court reached the same result another two years later.
29

 

Applications of criminal statutes, however, have not been uniformly rejected. In 2003, 

Regina McKnight was convicted in South Carolina of homicide by child abuse due to her use of 

crack cocaine while pregnant.
30

 And despite general rejection of such charges, prosecutors 

continue to file them. Rennie Gibbs, sixteen years old at the time, was indicted for depraved 

heart murder on the theory that her cocaine use while pregnant caused her stillbirth at 36 

weeks.
31

 (Several medical experts who reviewed Gibbs’s files, however, noted that the presence 

of cocaine was low, so low as to not show up at all in the stillborn baby’s blood, and that a more 

likely cause of the stillbirth was that the umbilical cord was wrapped around the baby’s neck.
32

) 
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After a judge dismissed the charges in 2014, the prosecutor initially indicated that he would 

charge Gibbs with manslaughter.
33

 

Another modern expansion of child protective statutes has arisen in the wake of laws 

targeting methamphetamine labs operating near children. Alabama passed a statute criminalizing 

chemical endangerment of a child in 2006, intended to punish not only actually giving drugs to a 

child, but also “exposing a child to an environment” in which the child came in contact with 

drugs.
34

 Prosecutors in Alabama then began applying the statute to pregnant women, on the logic 

that the uterus could be considered an environment in which the child was exposed to drugs.
35

 In 

one case, Amanda Kimbrough gave birth after only 26 weeks of pregnancy to a child who lived 

for twenty minutes and died as a result of “acute methamphetamine intoxication.” Kimbrough 

was charged with chemical endangerment of a child, pled guilty, and was sentenced to ten years 

in prison.
36

  

 Another woman named Hope Ankrom gave birth six weeks prematurely, but her baby 

was healthy other than a positive drug test for cocaine and marijuana. She was also charged with 

chemical endangerment of a child, pled guilty, and was given a suspended three year sentence.
37

  

Another creative approach taken by a handful of judges has been to use a woman’s 

pregnancy as a reason to sentence her to a harsher punishment as a way of preventing her from 

continuing behavior the court regards as unsafe. The first example occurred in 1988, when a 

judge in the District of Columbia was faced with Brenda Vaughn, charged with second-degree 

theft after forging checks. The judge acknowledged that as a first-time offender, another person 
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in Vaughn’s position would likely be sentenced to probation, but because Vaughn was six 

months pregnant and had tested positive for cocaine, he wanted ““to be sure she would not be 

released until her pregnancy was concluded ... because of concern for the unborn child,” and 

sentenced her to six months in jail instead.
38

 More recently, Simonne Ikerd was sentenced in 

1998 to five years probation, but did not comply with the terms of her probation and was 

rearrested. At her sentencing hearing for probation violation – almost five years after her 

probation began – she was eleven weeks pregnant, and admitted that she was still receiving 

methadone treatment for drug addiction. The judge sentenced her to prison, explicitly tying her 

sentence to her pregnancy. As April Cherry summarized, 

The judge stated that he sentenced her to prison for the duration of her 

pregnancy, “[n]ot because we want to punish her, but because we want to save the 

baby.” The trial transcripts further indicate that the sole purpose of Ikerd's 

incarceration was to protect the health of her fetus. For example, the judge 

indicated that he would reconsider the sentence when the baby was born or if 

Ikerd terminated her pregnancy. In addition, the trial judge told the defendant's 

attorney, “if she loses the baby, if there is a problem, and she has the baby, I'll 

consider ... any application that you wish to make at that time.”
39

  

Ikerd’s sentence was reversed on appeal, albeit not until after Ikerd gave birth to a 

healthy baby and was released from prison.
40

 One year later, seven month pregnant Kari Parsons, 

on probation following a shoplifting conviction, violated her probation by testing positive for 

drugs. A Maryland judge sentenced her to jail, explaining that he was concerned for the 
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wellbeing of her fetus.
41

 Ironically, Parsons then delivered her baby alone in a jail cell after 

guards failed to seek medical help when she went into labor.
42

  

Note that the examples above include prosecutions that began both before and after the 

child’s birth or the loss of a pregnancy.  Sixteen states prohibit drug use during pregnancy as 

either child abuse or child neglect.
43

 A few states specifically authorize or mandate drug testing 

of laboring women and newborns, and Wendy Bach has explained that even without specific 

authorization, hospitals often perform drug tests without the woman’s consent.
44

 Where a 

newborn baby tests positive for drugs, the mother may be prosecuted under child abuse or 

neglect statutes.
45

 In such cases, the prosecution is based directly on the baby’s drug test results. 

Women have also been prosecuted for child abuse based on the use of drugs or alcohol 

before the baby’s birth, however.  Typically a pregnant woman seeks medical care for other 

health reasons – in one memorable example, after seeking help from a domestic violence 

organization for spousal abuse
46

  – and the hospital or doctor runs a drug or alcohol test on her 

blood.
47

 A number of states legally require doctors and nurses to report pregnant women they 
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suspect of drug use to law enforcement.
 48

  In such cases, the baby may or may not test positive 

for drugs at birth, and may or may not have any health issues due to the drug or alcohol use. 

There are also civil proceedings that may be triggered by drug use during pregnancy, 

such as the state taking custody of the child. Again, courts and prosecutors have wrestled with 

the timing of the drug use, and under what statutes such proceedings may be commenced. 

After the child’s birth, it is clear that drug use while pregnant may justify civil actions 

taken against the mother. All states agree that use of drugs or alcohol while pregnant may trigger 

the state finding a child to be neglected, and can thus justify taking custody of the child or 

terminating the mother’s parental rights.
49

 Almost twenty states specify that drug use while 

pregnant is child abuse.
50

  

Before the child’s birth, however, the picture is less clear. Some states and prosecutors 

have attempted to use child abuse and neglect statutes to punish or control pregnant women 

before birth of the child has taken place.  Treatment of such actions has varied. In 1997, the 

Wisconsin Supreme Court rejected an attempt to require a pregnant woman to participate in a 

drug treatment program as the result of a child neglect proceeding, as the child in question was 

still a fetus.
51

 The case began when the Wisconsin Department of Human Services petitioned the 

juvenile court, reasoning that the unborn child was in need of protection. The argument was 

supported by the pregnant woman’s doctor, who provided an affidavit stating that in his 
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professional opinion, in the absence of intervention to prevent further drug use by the pregnant 

woman, the unborn child would suffer serious harm.  The juvenile court then ordered the unborn 

child to be detained in a hospital, recognizing that this would “by necessity result in the detention 

of the unborn child’s mother.”
52

 Similarly, in 2003, the Arkansas Supreme Court overturned an 

Arkansas trial court’s attempt to take a “child” into state custody before the child’s birth by 

incarcerating the pregnant woman.
53

 A majority of states, however, allow pregnant women to be 

subjected to civil commitment orders in order to treat and prevent future drug abuse.
54

  

Such broad use of drug use while pregnant to restrict and punish pregnant women is 

particularly problematic because counter to most people’s assumptions, it is not entirely clear 

that the use of illegal drugs while pregnant actually causes harm to the fetus. One reason is 

evidentiary, in the sense that it is rare that a pregnant woman uses only one illegal drug, so that 

tying causation to one substance (as opposed to other drugs, both legal and illegal, used during 

the pregnancy) is difficult to establish.
55

 Other factors unrelated to drug use may also play 

important roles. Expert witnesses before the South Carolina Supreme Court explained that 

cocaine use while pregnant may be “no more harmful to a fetus than nicotine use, poor nutrition, 

lack of prenatal care, or other conditions commonly associated with the urban poor.”
56

 Another 

reason is potentially broader: fears as to the consequences of illegal drugs have not been proven 

to be accurate. In the 1980s, the media created near-hysteria over the prospect of large numbers 

of violent or disabled children exposed to crack cocaine in utero. Not only have such children not 
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materialized, but research has indicated that children whose mothers used crack cocaine while 

pregnant face few of the dangers and harms discussed.
57

  

Alcohol is similar, and is often lumped together with drug use, in the sense that while 

excessive use is dangerous for the pregnancy, occasional consumption is less clearly a hazard. 

Alcohol has also been used as a basis for both criminal and civil actions.
58

 Alcohol consumption 

while pregnant may be incorporated in neglect or abuse assessments, and in five states may 

justify orders placing pregnant women into alcoholism treatment in order to prevent them from 

drinking more alcohol.
59

  

II.C. Tort Suits Against the Mother 

Other types of arguably dangerous or negligent behavior have also justified tort suits 

brought against the mother for actions taken while she was pregnant.
60

 Linda Fentiman 

chronicled six attempted tort suits brought on behalf of a child against the mother for her actions 

during pregnancy.
61

 In three cases, courts rejected the arguments, largely because the court saw 

no limit to the broad range of conduct to which such actions could be applied. As a 

Massachusetts court explained, 

[D]uring the period of gestation, almost all aspects of a woman's life may  

have an impact, for better or for worse, on her developing fetus. A fetus can be 

injured not only by physical force, but by the mother's exposure, unwitting or 
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intentional, to chemicals and other substances, both dangerous and nondangerous, 

at home or in the workplace, or by the mother's voluntary ingestion of drugs, 

alcohol, or tobacco. A pregnant woman may place her fetus in danger by 

engaging in activities involving a risk of physical harm or by engaging in 

activities, such as most sports, that are generally not considered to be perilous. A 

pregnant woman may jeopardize the health of her fetus by taking medication 

(prescription or over-the-counter) or, in other cases, by not taking medication. She 

also may endanger the well-being of her fetus by not following her physician's 

advice with respect to prenatal care or by exercising her constitutional right not to 

receive medical treatment.  

Recognizing a pregnant woman's legal duty of care in negligence to her 

unborn child would present an almost unlimited number of circumstances that 

would likely give rise to litigation.
62

 

 

The two other cases discussed by Fentiman – one involving a car accident while the 

pregnant woman was driving,
63

 the other involving use of alcohol and drugs while pregnant
64

  – 

similarly reject later tort suits with similar logic, concerned that if a pregnant woman is deemed 

to have a cognizable legal duty of care to her fetus, it would be difficult to define or limit that 

duty. 

By contrast, three cases allowed tort suits against a mother for her conduct while 

pregnant were allowed to proceed. Two such cases involved claims relating to insurance 
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payments, which might have complicated the perceived equities of the lawsuit. One court held 

that a pregnant woman whose child was born with brain damage after she was hit by a car while 

crossing the street was “required to act with . . . the same standard of care as that required of her 

once the child is born.”
65

 Another court simply held in the context of a negligent driving claim 

that courts need not “den[y] recovery merely because of the identity of the tortfeasor.”
66

 In the 

oldest case, a 1980 suit filed in Michigan, the court attempted to cabin such claims by specifying 

that if the woman’s conduct in taking Tetracycline that apparently led to her child’s discolored 

teeth was a “reasonable exercise of parental discretion,” then her actions would be immune from 

tort suits.
67

 

A particularly complicated example that has arisen a handful of times is unsuccessful 

suicide attempts by pregnant women. In the 1990s, Deborah Zimmerman was taken to the 

hospital after becoming extremely intoxicated in a bar. After she declared to a nurse that she 

planned to drink both herself and her fetus to death, she consented to an emergency c-section, 

and gave birth to a baby who tested positive for alcohol and who exhibited symptoms of fetal 

alcohol syndrome.
68

 The Court of Appeals rejected a charge of first degree homicide, explaining 

that using such logic, “a woman could risk criminal charges for any perceived self-destructive 

behavior during her pregnancy that may result in injuries to her unborn child.”
69

 More recently a 

woman in Iowa was arrested after she sought treatment in the hospital after falling down a flight 

of stairs at home, when hospital employees believed she may have fallen down the stairs 

intentionally.
70

 Finally, Beibei Shuai attempted suicide by eating rat poison after her boyfriend 
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broke up with her. She was eight months pregnant at the time, and although she gave birth by 

emergency c-section, the baby died two days later.
71

 Shuai, who was herself hospitalized not 

only for the effects of the poison but also for psychiatric treatment, was then charged with 

murder and attempted feticide.
72

 Shuai’s attorney filed a motion to dismiss the charges, which 

was denied by both the trial court and the Indiana Court of Appeals.
73

 After the trial court 

decided some evidentiary rulings that weakened the state’s case as to the link between the rat 

poison and the baby’s injuries, however, Shuai reached a plea deal under which she pled guilty to 

misdemeanor criminal recklnessness and was sentenced to time served.
74

 

II.D. Pregnant Women and Medical Care 

All of the examples given thus far involve affirmative actions committed during a 

pregnancy. But omissions and failure to act may also trigger punishment or control of a pregnant 

woman’s body in the context of medical treatment. Pregnant women who refuse medical 

treatment, fail to comply with medical orders, or reject a doctor’s advice as to medical care may 

also be subjected to action by the state. Commentators noted a wave of more aggressive 

enforcement in the late 1990s, and we may now be in the midst of another cycle upwards.
75

  

The most direct conflict which the state may resolve through a court order is when a 

pregnant woman refuses treatment her doctor believes is necessary. Although there is a general 

right to refuse medical care,
76

 the presence of a fetus, particularly a viable fetus, introduces 

complexities that have justified orders in a number of jurisdictions. Sometimes the conflict 
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between doctor and pregnant woman is stark. For example, a Massachusetts woman named 

Rebecca Corneau was under investigation, along with several other members of her religious 

community called “The Body,” for allegedly failing to provide any medical assistance to her son 

Jeremiah at birth, leading to the baby’s death by choking.
77

 While law enforcement investigated 

The Body members, eventually convincing one to lead them to the buried bodies of Jeremiah and 

another infant who had been starved to death, it became increasingly apparent that Corneau was 

pregnant again. A family court ordered Corneau incarcerated so that she could receive medical 

care in a prison hospital. Corneau did not appeal the order and was placed in jail until she gave 

birth, at which point the court terminated her parental rights.
78

  

Other conflicts arise over specific medical recommendations or orders, as opposed to 

blanket refusals of all health care. One common site of disagreement is blood transfusions, 

generally refused by members of the Jehovah’s Witness church, among others. As early as the 

1960s, hospitals successfully sought court orders allowing them to give blood transfusions to 

pregnant women in the interest of protecting the fetus.
79

 Such orders have been issued even when 

the fetus has not reached viability, reasoning that even a nonviable fetus’s interests as a potential 

life are more significant than the pregnant woman’s right to refuse medical care.
80

 In a 1985 case 

in New York that arose in the context of a woman who consented to a c-section but not to blood 
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transfusions, the court even ordered that the hospital could give blood transfusions to the woman 

after the c-section was finished, as such transfusions might be required to complete the procedure 

successfully.
81

 

A frequent site of disagreement between pregnant woman and medical and legal 

authorities is the method of giving birth. Many commentators have described birth as 

increasingly medicalized in recent years,
82

 and correspondingly increasingly controlled by 

doctors rather than the laboring mother.
83

 Only about one percent of pregnant women give birth 

either at home or in a birth center housed outside of a hospital, where midwives rather than 

doctors supervise labor.
84

 Courts have routinely rejected arguments that women have a right to 

midwifery rather than doctor’s management of the birthing process.
85

  

Medicalization is often criticized in the context of c-sections, once used as a last-ditch 

extreme attempt to save the life of a baby when the pregnant mother had already died.
86

 As 

Nancy Ehrenreich has argued, “Protecting a fetus often entails imposing certain risks on the 

woman carrying it; a Cesarean section, for example, is at least twice as likely as a vaginal birth to 

result in the death of the mother. Yet this risk becomes irrelevant if the cultural norm already 

prescribes that she be willing to sacrifice anything and everything for her children (born or 
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unborn).”
87

 Not only are women pressured and sometimes coerced by their doctors to deliver by 

c-section, particularly if past deliveries were also by c-section, but the state has repeatedly either 

punished women for refusing to have a c-section if the baby is arguably harmed by that decision, 

or actually ordered women to undergo the procedure.
88

 

About ten years ago, Melissa Rowland initially refused to schedule a c-section to deliver 

her twins. A few days later she consented, but one twin was stillborn.
89

 An autopsy of the 

stillborn child indicated that he had died two days before Rowland gave birth. Because the child 

died after her doctor told her she should have a c-section in the interest of her children, Rowland 

was charged with first-degree homicide and child endangerment, and eventually pled guilty to 

two counts of child endangerment.
90

  

Other women have been ordered to undergo a c-section. A first prominent example 

occurred in Georgia in 1981, when Jessie Mae Jefferson was told she had a complete placenta 

previa 39 weeks into her pregnancy. Placenta previa, meaning that the placenta grows to cover 

the cervix, can be extremely dangerous for both the pregnant woman and the fetus she carries. 

Jefferson was told that if she attempted to deliver vaginally, her baby would almost certainly die, 

and she faced even odds of surviving labor. By contrast, both Jefferson and her child would 

almost definitely survive a c-section.
91

 After Jefferson refused a c-section, the hospital asked for 

a court order that would authorize it to perform a c-section without her consent. The court issued 

the order, as well as placed Jefferson’s fetus in the temporary custody of the Georgia Department 
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of Human Resources. Ironically, the order was rendered unnecessary when prior to the c-section, 

Jefferson’s placenta shifted place no longer covered her cervix, making a vaginal delivery safe.
92

  

In 1996, Laura Pemberton was at the center of an even more dramatic scene. Pemberton 

had given birth by c-section in 1995, after her own diagnosis of placenta previa. Because her 

previous c-section had involved both vertical and horizontal incisions, when she became 

pregnant again, she could not find a hospital willing to let her attempt a vaginal birth after c-

section (VBAC), as the doctors were concerned at the small risk that her c-section scars could 

rupture. Pemberton and her husband found a midwife willing to supervise her birth at home, and 

she went into labor naturally at home. After two days of labor, however, she was dehydrated and 

went to a hospital for IV fluids. Doctors at the hospital told her that she should deliver the child 

by c-section, and if she refused to consent to the operation, she could not have the IV fluids. 

Nurses at the hospital examined her and said there was no indication that the c-section scars on 

her uterus were in danger of rupturing, so Pemberton went home. 

The hospital, however, remained concerned for Pemberton’s safety if she attempted to 

continue in labor, and obtained a court order telling her to return to the hospital and deliver by c-

section. The order was enforced when law enforcement and paramedics went to Pemberton’s 

home, restrained her onto a stretcher, and removed her from her home to an ambulance.
93

 A 

judge came to the hospital and visited her exam room, where Pemberton attempted to argue that 

she should be allowed to progress through labor without surgical intervention (while still in labor 

and experiencing contractions). The judge refused and ordered the c-section to proceed.  

Pemberton later sued the hospital, alleging that the hospital violated her right to privacy and due 
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process, and had falsely imprisoned her and acted negligently. A district court rejected the claims 

in 1999, reasoning that “Whatever the scope of Ms. Pemberton's personal constitutional rights in 

this situation, they clearly did not outweigh the interests of the State of Florida in preserving the 

life of the unborn child.”
94

 (That same year, Pemberton successfully gave birth to twins through 

a vaginal delivery while in hiding.
95

) 

The district court’s reasoning is characteristic of such disputes; finding that the state’s 

interest in the life of the fetus outweighs the pregnant mother’s autonomy right to control her 

own medical care and consent to surgery.
96

 In some cases, the laboring mother has evaded the 

initial hospital seeking a court order, such as Amber Marlowe, who in 2004 left a hospital that 

successfully sought a court order giving doctors the authority to deliver Marlowe’s child by c-

section, justified by the doctor’s concern that the baby might weigh up to thirteen pounds. 

Marlowe went to another hospital and vaginally delivered an eleven-pound baby.
97

 Another 

woman whose doctor emailed her in 2013 threatening to call the police if she did not schedule a 

c-section sought legal assistance and public support, and successfully convinced the doctor to 

back down.
98

 

If such deliveries do not result in a healthy child, however, the woman risks legal 

sanction. In 2006, a woman’s refusal to deliver by c-section was cited by a court that removed 

the child from her custody.
 99

  There were other plausible reasons to find that the child was in 

danger – the hospital requested an emergency psychiatric consultation to assess her ability to 
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consent to medical treatment
100

  - but as Jessica Waters pointed out, the court’s “explicit reliance 

on a woman's refusal to consent to a c-section as a basis for a child neglect finding was never 

directly addressed by a higher court,” and thus never questioned or challenged.
101

  

In extreme contexts, courts have even dispensed with the mother’s consent and treated 

her near-lifeless body as a literal incubator for the pregnancy.  Most U.S. states have statutes 

prohibiting hospitals from removing life support from a pregnant woman, intended to keep the 

pregnant woman’s body functioning for long enough to be delivered of a viable baby.
102

 Many 

do not allow a proxy decisionmaker to remove life support if she is pregnant when she becomes 

incapacitated.
103

 Some states also specify that statutory decisionmakers – the default person with 

power to make medical decisions for an incapacitated person, usually a spouse, parent, or adult 

child – also cannot direct a hospital to remove life support from a pregnant woman.
104

 Most 

states also refuse to enforce the woman’s wishes not to be placed on life support expressed in a 

written advance directive or living will if she is pregnant, with some variation depending on 

whether the fetus is viable and the likelihood that the fetus can develop to viability if life support 

is continued.
105

 A number of women over the last few decades have been kept on life support in 

order to continue a pregnancy to term. Sometimes it is unclear what the woman’s wishes would 

have been – in 1996, a 29 year old woman who had been in a coma for ten years was raped by a 

worker in the nursing home and became pregnant. Her family decided to continue the pregnancy, 

and the grandmother was awarded guardianship of the child.
106

 In other examples, the medical 
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dispute amplifies existing family conflict, as when Donna Piazzi’s husband wished for her to be 

taken off life support, but the undisputed genetic father of her 16 week fetus successfully 

petitioned for a court order to keep Piazzi on life support until the fetus was viable.
107

 In another 

case the genetic father successfully sought an order keeping his 17 week pregnant common law 

wife on life support against the wishes of her mother.
108

  In other cases, all surrogate 

decisionmakers agree that the pregnant woman would not have wished to be kept on life support, 

as in the case of Marlise Muñoz, kept on life support for two months.
109

 A few women have 

attempted to challenge such statutes through requests for declaratory judgments, but courts have 

dismissed the claims as hypothetical, given that the plaintiffs are not on life support when they 

file the lawsuits.
110

 

In all of these examples, the autonomy and choices of the pregnant woman are rejected. 

At heart, such rejections are motivated by a sense that the woman is being selfish, that her 

priorities are in the wrong order. For example, one commentator explained in reference to 

compelled c-sections that “[a] woman's interest in an aesthetically pleasing or emotionally 

satisfying birth should not be satisfied at the expense of the child's safety.”
111

 Pregnant women 

are portrayed as irrational for not immediately deferring to medical expertise and behaving 

accordingly.
112
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It is hard to see where such deferral should stop. If every action taken by a pregnant 

woman has an effect on her eventual child’s health, then every move she makes could in theory 

trigger legal liability. Kira Proehl recently pointed out that all sorts of conditions not under a 

woman’s control such as age or disease affect the health of the pregnancy she carries, and could 

correspondingly generate liability for “extreme indifference to human life” under the logic of a 

decision of the South Carolina Supreme Court.
113

 Even the method of conception could be 

treated as a potentially risky choice, as the potential dangers to pregnancies begun through ART 

can be compared to the potential dangers of drug and alcohol use while pregnant.
114

  

Such comparisons may seem ludicrous, but it is not difficult to imagine at least a few 

steps down a slippery slope. In 2013, three doctors published an article in the Journal of Legal 

Medicine raising the possibility of prosecuting women for being too obese during their 

pregnancy. The physicians argued: 

The mounting evidence of fetal harm, infant mortality, complications 

during childbirth, and the escalating health care costs associated with obese 

parturients, demands that the health care system consider alternative solutions to 

this growing problem. Given the willingness of our legal system to hold 

parturients accountable for ramifications of drug and alcohol use, it does not 

appear that extending fetal protection to include obesity-associated complications 

is an unreasonable direction of the laws governing maternal-fetal medicine.
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In 1986, Dawn Johnsen wrote of the prospect that a woman could be “held liable for any 

behavior during her pregnancy having potentially adverse effects on her fetus, including failing 

to eat properly.”
116

 Recent years are proving her correct. 

The women punished by such judgment of their choices, moreover, do not reflect the 

characteristics of all pregnant women generally. As Dorothy Roberts famously wrote in the 

Harvard Law Review, women of color who use drugs while pregnant are disproportionately 

targeted for state coercion and punishment.
117

 Nancy Ehrenreich has similarly explained how the 

same actions by different types of new mothers are viewed very differently. In the context of 

women who gave birth without medical assistance and lost the baby during or shortly after birth, 

young white women were often viewed as having made terrible mistakes, whereas “older white 

women, low-income white women, and all women of color were perceived as bad girls and 

sentenced accordingly. The discourse surrounding these women depicted them as willfully 

refusing to give birth in the hospital as they “should” have.“
118

  

The judgment placed upon the “right” kind of pregnant woman and “right” kind of 

mother is heightened when one considers the role of the father. Men who suffer from alcoholism 

or drug addiction father babies with higher risks of harms such as low birth weight and birth 

defects.
119

 Men can be exposed to dangerous chemicals in the workplace that have similar ill 

effects on their children, and can engage in all sorts of conduct in the presence of a pregnant 
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woman (such as smoking) that harms the developing fetus.
120

 Yet a man’s choices that may 

affect his future children are not even socially criticized, let alone legally punished. 

It is only the women, particularly during their pregnancy, whose choices are judged 

through a lens of health of the fetus. Other societal stereotypes regarding the ideal, model mother 

magnify this judgment. If the woman otherwise presents herself as the “right” kind of mother, 

then some deviations in behavior may be excused. If not, then every choice she makes is 

scrutinized as potentially harming the pregnancy. 

III. Pre-Motherhood and the Rules of Pre-Maternity 

Rules of maternity first come into play before a woman is a mother, even before she is 

pregnant. Recent debate over health insurance coverage of contraceptive methods has revealed a 

strict policing of any action taken that might terminate a woman’s perceived maternal status. 

Contraceptives could be viewed as responsible motherhood, as they allow women to plan the 

best time in their life to become a mother, when they are adequately financially and personally 

prepared to take on the responsibilities of parenthood.  Instead, hysteria over the possibility that a 

contraceptive method might lead to the termination of an early pregnancy triggered massive 

resistance. Although Hobby Lobby’s claims to exemption from the Affordable Care Act’s 

contraceptive mandate were framed as individual (or corporate) religious freedom, the broader 

message is about women who use contraceptives as going against nature to reject their inchoate 

maternal role. Women who reject motherhood are problematic in ways that make them uniquely 

objectionable such that their conduct must be cordoned off from all other behaviors. 

IV. Rules of Providing as a Mother 
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Finally, once a woman becomes a mother, she is expected to simultaneously provide 

financially and emotionally for her child. Financial provision, moreover, should come through 

selection of an appropriate partner, rather than through her own labor. This is magnified 

exponentially when her marital status, family support, and economic status mean that she has no 

way to provide both financial and emotional support for her child at once. Not only does she not 

receive adequate maternity leave from work, and not only does she not have affordable childcare 

made available to her (especially if she is of low economic status), but if she leaves her child in a 

playground or in her car as she interviews for a job that might allow her to support her child 

financially, she may face prosecution. 

Conclusion 

The rules of maternity thus tightly constrain the choices of today’s women. Women want 

to be mothers: they should never do anything to terminate their status as a potential mother, 

including even the earliest chance of pregnancy. Mothers sacrifice for their children: they defer 

to the judgment of a patriarchal medical establishment telling them how to be pregnant and how 

to give birth. Mothers provide for their children: through proper, licit life choices such as 

obtaining a financially successful male partner and marrying him, they appropriately secure 

material provisions for their child, and may devote their time to nurturing their child. None of 

these rules are new, but they have strengthened and multiplied in recent years. In order to push 

back against encroaching regulation of female choices, the rules of maternity must be uncovered 

and systematically dismantled. 

 

 

 



  


