 SEQ CHAPTER \h \r 1
SECURITIES REGULATION


Spring 2009
Joan M. Heminway

Room 384
865-974-3813

jheminwa@tennessee.edu
Writing Assignment #1

Set forth below is your first writing assignment for this course.   The assignment is due in my hands at or before 5:00 pm on Friday, February 20.  You may submit the assignment to me electronically (through the class Web site or by email attachment) or in hard copy format (delivered to me by hand or to my faculty mailbox).  Please ensure that you include your name in or on your submission, and please mark any hard copy submissions that are left in my mailbox with the date and time of submission.

I will grade your work on a pass/fail basis.  Submissions that evidence substantial mastery of the applicable course material (i.e., greater than 50%) will earn passing grades.  You must earn a passing grade on this assignment in order to pass the course.  If your initial submission does not earn a passing grade, you will be given the opportunity to rework the assignment as many times as is necessary to earn a passing grade.

There is opportunity to earn credit toward your final grade in connection with your work on this assignment.  Passing papers that are received by me at or before 5:00 pm on Friday, February 20 will be awarded a “0,” a “1,” or a “2,” based on the level of mastery of the material exhibited in the paper.  A “1” will add a .1 to your final grade in the course; a 2 will add a .2 to your final grade in the course.

As I noted in our class syllabus, I reserve the right to increase or decrease your grade to account for participation in class or in writing assignments.  Accordingly, the quality and timeliness of your submission for this writing assignment could otherwise affect your grade for this course.  For example, (a) a particularly poor submission that indicates a lack of effort or (b) a delay in handing in the assignment (unless excused by me because of serious or continuous illness or other good cause) will count against you (and may affect your grade) for these purposes.

You should prepare this assignment as if you were an associate of the law firm Ghastly Slow & Easily Beaten LLP (located in the City of Blount, County of Blount, State of Maryville) responding to my memorandum.  You may discuss the substance of this assignment with anyone (in or outside our class), but you may look at any written materials created or supplied by anyone other than me and may not have assistance from anyone other than me in writing up your answer.  Please post any questions you may have on the class Web site.  Don’t forget to use the “basic process” in identifying legal rules that you may need to complete this assignment.
GHASTLY SLOW & EASILY BEATEN LLP

MEMORANDUM











February 13, 2009
From:
Joan Heminway

Re:
Client Property Disclosure - PRIVILEGED AND CONFIDENTIAL
Abubakar Abdi, Chief Executive Officer of Aboveboard Corporation, one of our most valued public-company clients, came in to see me earlier today.  He wants us to help Aboveboard prepare a Registration Statement on Form S-1 for filing with the Securities and Exchange Commission under the requirements of the Securities Act of 1933, as amended.  I understand from Junko Nakachi of our Corporate Finance practice group that you took Securities Regulation in law school.  Accordingly, I am asking for your help on the Aboveboard project.  I have asked one of our crackerjack legal assistants to put together a binder for you that includes copies of Aboveboard’s:

· most recent Form 10-K filing (for its fiscal year ended December 31, 2007);

· subsequent Form 10-Q filings (for its fiscal quarters ended March 31, June 30, and September 30, 2008);

· 2008 annual meeting proxy statement; and

· 2007 annual report to stockholders.1
I will get that binder to you in due course, but not before I need your initial work, as outlined here.

A threshold issue has arisen on which I need immediate guidance.  Mr. Abdi has asked whether, and if so, how, Aboveboard needs to disclose the properties that Aboveboard’s two wholly owned subsidiaries (Scanning and Asheville Medical, as described below) lease in order to conduct Aboveboard’s business.  Aboveboard is a Delaware corporation that was incorporated in 1997.  Since 2000, it has conducted business as a non-operating holding company (i.e., it has no business operations that it conducts under its own name) through Scanning and Asheville Medical. Aboveboard neither owns nor leases any real property in its own name.  The businesses of Scanning and Asheville Medical consist of developing, manufacturing, marketing, selling, installing, and servicing medical devices, as more fully described below.
 

Scanning.  Scanning, Inc. is a Tennessee corporation conducting business out of Knoxville, Tennessee.  Scanning develops, manufactures, markets, and sells positron emission tomography scanning devices to medical clinics and hospitals for use in medical diagnosis and treatment.  Scanning also installs and services the devices it sells, and supplies replacement parts for its devices.  Based on figures now available (which are not final), the business conducted by Scanning constitutes approximately 20% of Aboveboard’s 2008 total revenues and 35% of its 2008 profits.  Scanning was incorporated in 1998 as a wholly owned subsidiary of Aboveboard.  Scanning’s 16,078 square-foot Knoxville headquarters houses all of its operations and is rented by Scanning under a lease that expires on June 30, 2009.  The manufacturing facility at Scanning’s Knoxville headquarters is certified to and meets ISO 9001:2008 and EN46001 standards.

Asheville Medical.  Asheville Medical, Inc. is a Delaware corporation located in Asheville, North Carolina.  Asheville Medical designs, manufactures, installs, and services ultrasound products out of its Asheville plant. The plant consists of 13,708 square feet of space dedicated exclusively to Asheville Medical’s operations.  Ashville Medical leases the plant under an agreement that expires on August 31, 2010.  The manufacturing facility at the Asheville plant is certified to and meets ISO 9001:2008 and EN46001 standards.  Asheville Medical was incorporated in 1959 and became a wholly owned subsidiary of Aboveboard in 1999 through a reverse subsidiary merger transaction.  Its business comprises approximately 80% of Aboveboard’s 2008 total revenues and 65% of its 2008 profits, based on the numbers now available (which are not final).

Mr. Abdi noted that the properties leased by Scanning and Asheville Medical, respectively, are fully utilized by existing operations.  He also noted that the properties are apparently sufficient for the current and projected future operations of Aboveboard.  Finally, he told me that the properties are leased at market rates, and neither space is unique (such that the lessee subsidiary could not find other suitable space if that became necessary).  The lessee subsidiaries are current in fulfilling their obligations under the respective leases, and Aboveboard considers relationships with both lessors to be good.
 
I indicated to Mr. Abdi that I am reasonably confident that the real property interests of both of Aboveboard’s subsidiaries must be described in the Aboveboard Form S-1.  Accordingly, I ask that you:

(1) draft, in preliminary form, appropriate disclosure regarding the real property interests of Aboveboard’s subsidiaries for possible insertion in the Form S-1 (some disclosure examples are attached); and
(2) justify (in a one-page cover memorandum to me that includes citations to appropriate supporting materials) the need for disclosure of the real property interests of each subsidiary in the Form S-1 based on applicable law or regulation.

If there is more than one line of reasoning that supports your analysis, please let me know about each.  Also, be sure to identify and address counterpoints (arguments, including those that may be raised by the client, against disclosure of the real property interests in the Form S-1) in your memorandum; but I would like the memorandum principally to be a well reasoned advocacy piece favoring disclosure (in case I want to show it to the client).

Thanks for your help on this matter.  I look forward to hearing from you on this important project.

Precedent/Sample Disclosures on Property
Example #1
PROPERTIES


Our corporate headquarters and principal executive offices are located in Alpharetta, Georgia, and our contract guard services operations are located at the offices of our wholly-owned subsidiaries, Paragon Systems and Cornwall, in Chantilly, Virginia and Miami, Florida, respectively. We lease space at each of the foregoing locations. We are obligated to pay rent on the (i) Alpharetta, Georgia facility of approximately $4,124 per month, with 3% annual increases, through November 2008; (ii) Chantilly, Virginia facility of approximately $5,880 per month, with 3% annual increases, through August 2008; and (iii) the Miami, Florida facility of approximately $7,321 per month, with 3% annual increases, through April 2008.

We believe our leased facilities are adequate to meet our needs and that additional facilities are available to us to meet our expansion needs for the foreseeable future on commercially reasonable terms.

[from Tri-S Security Corporation Form S-1/A (Post-effective Amendment No. 1) filed 2/10/06]

Example #2

PROPERTIES
Multiband and its subsidiaries lease principal offices located at 2000 44th Street SW, Fargo, ND 58103 and 9449 Science Center Drive, New Hope, Minnesota55428. We have no foreign operations. The main Fargo office lease expires in 2017 and covers approximately 22,500 square feet. The Fargo base rent ranges from $23,565 to $30,377 per month. The New Hope office lease expires in 2013 and covers approximately 47,000 square feet. The New Hope base rent ranges from $18,389 to $25,166 per month. Both the New Hope and Fargo leases have provisions that call for the tenants to pay net operating expenses, including property taxes, related to the facilities. Both offices have office, warehouse and training facilities.

Multiband considers its current facilities adequate for its current needs and believes that suitable additional space would be available as needed.

[from Multiband Corporation Form S-1 filed 10/25/05]

Example #3
Part I. Item 3. DESCRIPTION OF PROPERTY
 
        We conduct our principal operations at leased facilities described below. We believe that our existing facilities are suitable for their use and will be adequate to meet our needs for the foreseeable future. We also believe that any additional space needed in the future will be available at commercially reasonable rates.
 


	Entity Name; Location
	Use
	Square Feet Leased
	Term of Lease

	Braemar, Inc.

11481 Rupp Drive

Burnsville, MN 55337
	Production, manufacturing and administration
	14,709
	Lease expires February 28, 2006.

	Carolina Medical, Inc.

157 Industrial Drive

King, NC 27021
	Production, manufacturing and administration
	13,440
	Lease expires April 31, 2008.

	Advanced Biosensor Inc.

6 Woodcross Drive

Columbia, SC 29212
	Administration
	10,000
	Lease expires October 31, 2005.

	Agility Centralized Research Services, Inc.
2275 Half Day Road

Suite 133

Bannockburn, IL 60015
	Service operations
	1,225
	Lease expires January 31, 2006.


[from Biotel Inc. Form 10 (registration statement under the Securities Exchange Act of 1934, as amended) filed 10/14/04]
Example #4
PROPERTIES
 
     The Company leases office space in Hamilton, Bermuda, where the Company's principal executive offices are located. The Company also leases office space in London, United Kingdom, where the Company's subsidiary, Montpelier Marketing Services (UK) Limited is located. We anticipate leasing additional office space in Hamilton, Bermuda, during 2003.


[from Montpelier Re Holdings Ltd. Form S-1 filed 7/10/03]

Example #5
PROPERTIES

We lease our corporate offices, consisting of approximately 7,000 square feet located in Canton. In addition, our subsidiaries lease facilities for office space and manufacturing in the United States in Santa Fe Springs, California; Clearwater and West Palm Beach, Florida; Lake Bluff and Addison, Illinois; Manhattan, Kansas; Fall River, Massachusetts; Grand Rapids, Michigan; Sparks, Nevada; and The Woodlands, Texas; and outside the United States in Holstebro, Denmark; Lancashire, England; Vanda, Finland; Neuss-Grimlinghausen, Germany; and Mariestad, Frolunda, Kungsbacka, and Nynashamn, Sweden; and own facilities for office space and manufacturing in Columbus, Ohio; Winnipeg, Manitoba, Canada; and Fjaras, Sweden. The expiration dates for these leases range from August 1999 to March 2011.

We believe that each of our facilities is in good condition and will continue to remain suitable for its current purpose. We may add improvements to the properties listed above. We anticipate using our properties for purposes consistent with their present use. In the event any of the facilities becomes unavailable upon termination of the existing lease, we believe we would be able to find a suitable alternative facility without any significant adverse impact to us or our operations. We believe our properties are adequately covered by insurance.

[from Waterlink, Inc. Form S-1/A (Amendment No. 1) filed 9/23/99]

Example #6
PROPERTIES
 
     FTD's principal executive offices, consisting of approximately 120,000 square feet of office space, are owned by FTD and are located in Downers Grove, Illinois. FTD leases office space through a subsidiary in Sanford, Maine. FTD uses independent warehouse and distribution facilities in California, Ohio and Ontario, Canada for product distribution.
[from FTD Corporation Form S-1 filed 2/14/98]

Example #7
PROPERTIES
 
     The Company leases approximately 22,000 square feet in an office building located in Hatboro, Pennsylvania. The office building also houses Penn Independent and its subsidiaries. The Company leases the space from Mr. Irvin Saltzman, Chairman of the Board of Directors of the Company, pursuant to a lease agreement which expires on June 30, 2000, and provides for an annual rental payment of approximately $260,000, which amount is considered by the Company to be at fair market value.


[from Penn-AmericaGroup, Inc. Form S-1 dated 7/8/97]
Example #8

PROPERTIES
 
The Company's executive offices are located in Wayne, Pennsylvania, where the Company leases 5,100 square feet of space.  This lease expires in September 2000.  In addition, the Company owns or leases the following facilities in which its operating divisions and subsidiaries are located:
 

	LOCATION
	DESCRIPTION
	SQUARE FOOTAGE
	OWNED/LEASE EXPIRATION

	Chandler, AZ
	Thermal processing facility and office
	7,000
	2017

	Phoenix, AZ
	Plasma spray facility and office
	13,500
	2000

	Phoenix, AZ
	Repair and overhaul shop and office
	50,000
	1999

	Tempe, AZ
	Manufacturing facility and office
	13,500
	Owned

	Tempe, AZ
	Machine Shop
	9,300
	Owned

	Glendale, CA
	Instrument shop, warehouse and office
	25,000
	2005

	Milpitas, CA
	Warehouse, repair shop and office
	3,700
	1997

	Sun Valley, CA 
	Machine shop and office
	30,000
	Owned

	Bridgeview, IL
	Steel processing facility and office
	135,700
	2006

	Chicago, IL
	Steel distribution facility and office
	140,000
	Owned

	Shelbyville, IN
	Manufacturing facility and office
	192,300
	Owned

	Hutchinson, KS
	Manufacturing facility and office
	75,000
	Owned

	Wellington, KS
	Repair and overhaul and office
	90,000
	1997

	Cleveland, OH
	Steel fabrication facility and office
	163,000
	Owned

	Plain City, OH
	Office
	2,000
	1997

	Albany, OR
	Machine shop and office
	25,000
	Owned

	North Wales, PA
	Manufacturing facility and office 
	111,400
	2002

	Fort Worth, TX
	Manufacturing facility and office
	114,100
	Owned

	Seattle, WA
	Instrument shop, warehouse and office
	10,000
	1998


                                                             
The Company believes that its properties are adequate to support its operations for the foreseeable future.

� The 2008 Form 10-K is not due to be filed until the end of March.  The 2008 annual report to stockholders will be finalized and distributed in parallel with the Form 10-K.





