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Use of Legal Case Studies as Course Materials in Teaching from a Transactional Perspective
I. Developing courses and innovative teaching methods that prepare students to succeed in business and transactions legal practices are a response to the MacCrate and Carnegie Foundation Reports criticizing traditional legal education

A. These are in contrast with Langdell’s model which is 125 years old and which 
does not prepare students to think or act like lawyers



1. Langdell Method treats law as science; 


2. Goal of Langdell is to provide law students with the ability to 



investigate “science of human law.”

B. MacCrate Report of the ABA Section on Legal Education and Admissions to 
the Bar (1992) emphasized need for skills training and professionalism in legal 
education.



1. Twenty five years later more skills courses are available in American 


law schools.


2.  But the “Paradigmatic institutional setting for thinking about a problem 

is [still] an appellate court.” 
 


C. Carnegie Foundation for The Advancement of Teaching, Preparation for the 
Professions – legal education(2007) requests bridges to practice.



1.  From thinking like a lawyer to lawyering



2.  Emphasis on Context based teaching.

II. The emphasis on case studies in B Schools, Medical Colleges, Architecture & Design Schools, etc. suggests an alternative to the Langdellian method of appellate cases in legal education, especially for teaching law students a transactional approach to practice.


A. Students learn not simply by absorbing facts & theories

B. The case study teaching method is more interactive than lectures and involves  
“Discussion Teaching”



1. Primacy of situational analysis



2. Relate analysis and action



3. Emphasize student involvement



4. Teacher guides the learning process, instead of simply providing info.



5. Teacher demonstrates skills required. 


C. There is a growing recognition of the need to prepare law students for a role of 
transactional/business lawyer.



1. Creation of the AALS Section on Real Estate Transactions, in addition 


to the doctrinal sections about Contracts and Property responded to this 


need by providing faculty with a forum for teaching from a transactional 


perspective and scholarship about it. 




a. According to Amy Deen Westbrook,“it is more relevant to focus 


on the difficulty of changing a Letter of Intent that has been 



circulated than having encyclopedic 
knowledge of traditional 



contracts cases.”
  



b. Skills training integrated with learning substantive law is a 



feature of the transactional approach.



2. Criticism by ABA Business Section that legal education “prepares 


student to think like a law professor,” not like a lawyer summarizes the 


perceived deficiency. 




a. The typical law professor does a good job of identifying issues 



in cases; absorbing doctrine, parsing case holding; and closely 



reading statutory provisions




b. Thus legal education provides students with skills to 




write a bench memo; craft an appellate brief and research a 




complicated statute.




c. BUT it does NOT prepare students for transactional practice and   


“STUDENTS crave deal experience.” 
 

III. Legal Case Study offers new course materials and approach to teaching.

A. Legal case studies provide real life factual situations where students propose 
 
approaches/solutions.

B. The class environment is collaborative rather than competitive process and it 
may involve students working in teams, rather than individually to analyze and 
propose.

C.  It is experiential learning that introduces the role students will have in practice



1. Students learn to integrate financial/economic information about a client 

with their learning about the applicable law through the information 


shared by the attorneys and key individuals involved in the transaction, eg 


lenders, architects and engineers, leasing agents. This insures that the legal 

case study is grounded in reality.



2.  Skills include: interviewing clients and attorneys; reviewing documents 

and plans; negotiating deals; drafting documents to memorialize 



agreements reached in negotiations.


3. Reviewing actual deals permits education about ethics and 



professionalism to be considered in the context of the work of the 


transactional attorney, as distinct from the litigator. 

D. Several fine examples of published legal case studies support this approach



1. D. Gordon Smith & Cynthia A. Williams, 
 have published a 



“casebook” making use of legal case studies.  


2. John Dzienkowski & Amon Burton have published a book using case 


studies to teach about ethics in both litigation and transactional situations.
  


E. Limitations/frustration



A. The faculty must be convinced of the legitimacy of the legal case study 


approach.


B.  Institutionally, significant economic and human resources will need to 


be dedicated to producing and using legal case studies.



1. They are labor intensive; involve a steep learning curve and 



require collaboration with practitioners who have represented the 



parties in the featured deals.



2. Training of faculty members to develop the legal case studies is 



the first step. 




3. Providing faculty with summer stipends to produce case studies 



is essential support.



4. Perhaps counting a legal case study as scholarship (as the B 



Schools do) would encourage law school faculty.



5. John Marshall Law School Center for Real Estate Law has a 



Case Study Project to be funded. 

IV. Legal Case Study:  Auction of United Homes Portfolio provides students with an experience of using an innovative transactional approach to selling real estate

A. There is a growing trend to use auctions to sell non-distressed real estate, 
instead of the traditional, negotiated method.  Estimates are that by 2010, 30% of 
all real estate in the U.S. will be sold this way.



1. The auction works well especially for real estate that is not easily 


valued and itself establishes market value.



2. The auction creates a deadline; it is the reverse of the traditional sale 


where the seller waits for sellers to decide to make an offer. Using an 


auction, the seller sets the bidding date. 



3. Seller can schedule an auction to meet its needs, eg income tax goals. 


4. Thus, carrying costs associated with owning property can be reduced or 


eliminated. 


5. For owners with multiple properties, the bidding can be structured to 


give the selling corporation an opportunity to evaluate the range of offers 


for each property as well as for the entire portfolio.



6. The auction’s tendency to obtain a market focus through aggressive, 


intensive marketing techniques allows the seller to know the likely 



bidders, if any, and to withdraw the property before the auction date or 


negotiate a sale with one bidder outside the auction if the bidder group is 


not promising.  


B. Practitioners have shown interest in learning about the auction method and 
dealing with some of the legal issues surrounding use of the auction. 



1. Conferences for practitioners have dealt with this model, e.g. American 


College of Real Estate Lawyer (ACREL); ABA Real Property Law 


Section CLE Mid Year Conference (2007) and audio CLE reflect the 


interest.



2. Journal articles have been published since 2006 about real estate 


auctions and the legal traps surrounding them.


3. Joint Editorial Board for Uniform Property Acts is considering proposal 

for a Uniform Real Estate Auction Act.


C. The goal of producing the United Homes Portfolio Auction case study is to 
provide an experience where law students can learn about the business aspects of 
the decision to sell by auction; examine legal alternatives of developer in trouble, 
including using the real estate auction to sell the portfolio when the construction 
line of credit was no longer available to guarantee completion of the projects.  


D. The United Homes Portfolio Auction legal case study incorporates interviews 
with the attorneys involved, the auctioneer and the bankruptcy judge where the 
developer finally chose to seek protection. These provide a context in which to 
discuss the role of attorneys in this sort of deal.

E. In addition to providing the basics of auctions (e.g. the agreement between 
Seller and the Auctioneer; the bidder package including the real estate sales 
contract which will set up the closing of the sale), the United Homes case study 
teaches real estate finance, including 
foreclosure, doctrine as well as how real 
estate assets are dealt with in Chapter 11 and the interplay between secured and 

unsecured creditors and their counsel.  
V. Students had good experiences learning from the United Homes Portfolio Auction Legal Case Study in two courses at John Marshall Law School in Fall 2008.


A. The Real Estate Finance course taught by an experienced real estate attorney 
used the legal case study to consider the impact of bankruptcy on real estate 
transactions.




1. Students had learned in depth law and practice regarding 




commercial lending before they were given the legal case study 



about ten days before the final class where it was used.




2. Based upon a student survey, the legal case study helped them to 


appreciate the different alternatives a defaulting secured debtor has 


when it is about to default.  This includes seeking protection of the 



bankruptcy court.



3. Students learned, for the first time, about how a real estate 



auction functions and the transactional lawyering that sets up the 



auction.


B.  Two adjuncts taught the Bankruptcy & Insolvency Aspects of Real Estate 
course in fall 2008.  One is an experienced bankruptcy attorney and the other was 
the former bankruptcy judge (now in private practice) who supervised the United 
Homes bankruptcy and auction!



1. The presenters in class included the three co-authors of the 



United Homes Portfolio Auction legal case study: Steven Good 



(the CEO of the auction company), Margot Weinstein (Ph.D. 



who has co-authored several published business case studies about 



real estate auctions with Steven Good) and myself. 




2. Most of the students had completed a course in real estate 



finance as part of the LLM program for lawyers interested in 



specializing in commercial real estate on the business or practice 



side.  Students were motivated by the declining real estate 




economy to take this elective course in bankruptcy. 



3. Students appreciated a look at the bankruptcy process as it really 


played out in this case study.  They asked excellent questions about 


the business details and decisions and about the interaction 




between the attorneys for the variety of parties. 


C.  Students and the adjuncts teaching the courses recommended some changes in 
the way the legal case study was used in the classes.




1.  Students asked that they be given a lighter assignment in 



preparation for the class when the legal case study is used.




2. Students and faculty asked that they be given the legal case 



study sooner in the semester with more instruction about how to 



prepare for the class where it would be used.   This set of materials 



is relatively lengthy and involves sophisticated business and legal 



concepts.   Merely given out the legal case study without more 



advance instruction yielded fewer benefits than might have been 



possible. 



3. Probably an introduction to and explanation of using legal case 



studies would have made students more willing to engage with the 



materials. 
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