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I. Introduction

a. Securities law created incentives for legal due diligence in order to promote interdiction of fraud (i.e., gate-keeping)
b. But how is due diligence carried out in the large institutional setting of the modern law firm?
i. Focus on what lawyers actually do
1. How do law firms ensure that information and decision-making is shared within the organization?
2. How do lawyers make decisions on legal risk in a specific transactional context?
ii. A few of the questions that prompted this research:

1. How do senior lawyers, who are generally not trained or thought of as managers, manage this repetitive, but important task? 
a. What management structures or protocols do they create?
b. How do law firms become comfortable with junior lawyers representing the first line of defense?

c. How do law firms and lawyers sort through massive amounts of information, balancing 

i. Not “bogging” the inquiry process down versus
ii. Not allowing the quantity (or potentially uninteresting nature) of documents to increase the risk of serious mistakes?
2. How do lawyers negotiate interaction of:
a. Push-back from issuers, clients, and other parties;
b. Inherent risk and uncertainty of analyzing future events; and
c. Fuzzy legal standards involved, including “materiality”? 
II. The legal reasons and standards for due diligence

a. Diligence in securities issuance

i. Due diligence defense under Securities Act Section 11

1. Underwriters rely on counsel to satisfy defense 

a. This study focuses on underwriters’ counsel
2. BarChris and subsequent case law
3. Particular problems caused by

a. Shelf-registration, Integrated Disclosure and Securities Act Rule 176

b. “Overnight” offerings

ii. Other securities law contexts for legal due diligence (or quasi-due diligence):
1. Section 12(a)(2) and “reasonable care” standard
2. Rule 10b5, including issuance of “10b5 letters” by counsel

b. Related legal diligence contexts

i. Diligence in mergers & acquisitions
ii. Diligence in loan transactions

III. Survey methodology

a. Central problem: public records of diligence processes are few and far between
i. Litigation records represent a small and potentially non-representative sample of diligence practice
ii. Law firms are reluctant to publish details of their due diligence process out of concern for liability
b. Survey interviews represents an alternative

i. Limitations of survey research
ii. Survey methodology in general

c. Design of this survey

i. Focus on underwriters’ counsel

1. Presents different set of legal and practical issues than diligence by issuer’s counsel
2. Issuer’s counsel may have wider range of practices given different potential relationships between firms and clients
ii. “No-names” interviews of partners at 20 large national law firms who regularly serve as underwriters’ counsel in securities offerings
1. Firms selected from “league tables” 

2. Future research may focus on interviewing associates
iii. Questions (largely qualitative) asked in person or telephonically
1. Initial questions are relatively open-ended

2. Some follow-up sessions involved

IV. Overview of questions
a. Note: these are not the exact questions, but instead give a sense of the scope of the survey.
b. Who is staffed on due diligence teams?
i. How is the size of a team determined?

ii. What is the typical composition of team?  How is the composition determined?
1. What mix of entry level, mid-level, and senior associates and partners?

2. What mix of general corporate lawyers and specialists (tax, intellectual property, environmental law, employee benefits law)?

3. When and how are litigators involved?
4. How frequently do various lawyers involved in a team conduct diligence? 

c. How are lawyers conducting diligence trained?

i. Training on due diligence process in general?

ii. Training on securities laws?

iii. Training in various types of transaction documents that they might review?
iv. What specific instructions are junior lawyers given before an assignment?

d. How due diligence teams coordinate responsibilities and share information within the team?

i. Contact with outside parties:
1. Is there one point person for contact with the issuer/issuer’s counsel or multiple points of contact?

2. What are points of contact with the underwriter and its diligence team?

3. How does team coordinate with other parties (e.g. auditors)?

4. If there is push-back from issuer, issuer’s counsel, underwriters or auditors on a diligence request, when and how are decisions filtered up the team’s change of command?

ii. Are materiality thresholds set?  By whom?

iii. Is there a “quarterback” for diligence?  Who is it usually?
iv. What structures do you have to share information within the firm?  How does the firm ensure that potentially material information learned by lawyers conducting diligence percolate: 

1. To lawyers responsible for drafting or reviewing securities disclosure (and other transaction documentation)?

2. To responsible partners?

v. How would you diagram information-sharing within the firm?

1. Pyramid

2. Hub-and-spoke

3. Web

4. Other

vi. How do partners supervise?
1. Are there firm-wide standards?

2. How many partners are involved?

e. How does firm conduct quality control of diligence?
f. How long does diligence process typically take?  How is length determined?
g. How do partners share decision-making on “tough calls”?
i. What is firm protocol on opinion review?

ii. How does decision-making process on due diligence map onto the opinion review process? 

h. How is due diligence analysis documented internally and for clients?
i. What changes the firms have implemented in diligence practices over the last decade and why?
i. Questions on whether firm responded to specific case law, statutory and regulatory developments
j. How does diligence process differ in following situations:

i. Shelf-registration
ii. “Overnight” offerings
V. Preliminary results from trial run of questions
�  This paper will not focus on so-called “plaintiff’s due diligence.”


�  This paper focuses on due diligence in the securities law context.  Lawyers perform legal due diligence for clients in many other contexts.  The results of this paper may have implications for how diligence is (or should be) conducted information in other fields and how lawyers, law firms, and other legal institutions manage other information gathering and decision-making tasks.


�  Potential federal securities law liability for lenders has been drastically narrowed by Central Bank and Stoneridge. 
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