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A.
Introduction: does a transactional pedagogy have anything to teach legal scholars 


about navigating the contemporary?

1.
Organic relationship between teaching and scholarship


2.
Appellate litigation as limited template for intellectual production; 



appellate litigation is too narrow and rigid to sustain “the legal” in many 



contemporary settings


3.
What are possible (by no means necessary) consequences for the legal 



academy’s adoption of more transactional imaginations of what law is, for 



how legal scholarship is done?


4.
One possibility would be for both the subject and the method of legal 


scholarship to be understood in terms of discourses – conversations – 


among different sorts of actors, mostly officials in private or public 


institutions.  Rephrased, legal scholarship could take an ethnographic turn.
B.
Consequences for Subject Matter 


1.
More timely


a.
litigation after the fact



b.
litigation used, in academy, to establish well developed 




questions



c.  
in contrast, focus on transactions presents opportunities to work




 with practitioners at the cutting edge




(i) UB in NYC Program




(ii) practice




(iii) news



d.
opportunity to update scholarly knowledge 





(vide financial crisis)


2.
Broader scope


Most of law, and most all of life, is not litigation, or even well-framed in 


the intellectual terms of litigation that not so subtly frames much “policy”


scholarship

3.
More emergent, ephemeral, subtle


Contemporary transactions are often efforts to do new things, uncertain 


and untried.  Issues are ill defined, subjectively and variously perceived.  


A scholarship that attended to such things would be far less wooden, 


primitive, than that currently produced.
C.
Consequences for Scholarly Practice


1.
Emphasis on consensus and participation


2.
Emphasis on collaboration 

3.
Emphasis on temporality


4.
Shifting character of persuasion


5.
More oral, less textual


6.
More judgment, less necessity

D.
Consequences for legal scholarship in the ecology of knowledge

1.
Less “normal science”



Due to frequent rehearsal of its questions, legal scholarship is often 


of limited interest.  What we teach about, and write, is often what


we already know, or at least know how to argue, rather than what 


we wonder or worry.


2.
Move to conversation



Reconceives the multidisciplinary impulse not as a process of borrowed 


authority, or even an intellectual arbitrage among experts, but as the effort 



to integrate otherwise fragmented professional perspectives
E.
Conclusion:
Parlor Games and Republican Virtues
( Floyd H. & Hilda L. Hurst Faculty Scholar and Professor of Law, University at Buffalo, State University of New York.  These remarks apply thinking about intellectual life in a bureaucratic age that I have expressed more fully in Navigators of the Contemporary: Why Ethnography Matters (Chicago 2008).
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