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Abstract 

More Than Merely Incidental: An Argument for Third Party Beneficiary Rights in Inner-City Redevelopment Contracts

	Historically speaking, community groups that seek to become involved in city-sponsored redevelopment projects (public development) have limited avenues of participation from which to choose.  Most avenues of participation are found in administrative law (e.g. public hearings), tort law (e.g. nuisance), or constitutional law (e.g. eminent domain challenges), and relief is getting harder to obtain.  Furthermore, as explored in my previous scholarship, mechanisms such as open meeting laws produce limited transparency.  The routine exclusion of community groups from the deal-making process limits the role of residents in the structure of inner-city redevelopment deals.  Given the proliferation of privatization and public-private partnerships between local governments and private developers, contract law seems to offer another realm of rights for inner-city residents confronted with redevelopment projects.  In particular, the third-party beneficiary rule may hold some promise in certain contexts for inner-city residents confronted with redevelopment by providing relief to residents as third-party beneficiaries to redevelopment deal contracts.  

	The third-party beneficiary rule is an altruistic doctrine.  It provides an avenue to contract remedy for individuals or classes not party to a contract but who will otherwise benefit from its execution.  The rule is contrary to the tenets of early contract law where only the promisor or promisee to a contract could sue for breach of that contract.  As such, courts had an aversion to extending contract remedies to non-parties.  This was based on several factors that were eventually overridden by public policy concerns.  Whether being analyzed through the lens of common law or a state statue, the rule’s application has been unsteady since its origin.  Much of the debate has centered on the designation of the third-party suing to enforce the contract.  The Restatement (First) of Contracts identified beneficiaries as donee, creditor, or incidental.  The Restatement (Second) refined these categories and designated two types of third-party beneficiary – intended beneficiaries and incidental beneficiaries.  Incidental beneficiaries have no contractual rights; however, the third-party beneficiary rule has been invoked successfully in certain contractual settings to secure rights for intended beneficiaries in private transactions and under state and federal statutes.
  
	This article will analyze whether or not the third-party beneficiary rule can be invoked successfully by inner-city residents to enforce redevelopment deal contracts, specifically, the development agreement.  Development agreements are contracts between a developer and a local government that govern certain foundational and regulatory aspects of a development project.  This is a particularly interesting question given the unique status afforded to government contracts by the rule, and it gives rise to two other questions.  First, if inner-city residents can successfully use the third-party beneficiary rule to enforce redevelopment deal contracts, is enforcement of development agreements, as typically executed, a worthwhile objective?  Second, if inner-city residents can successfully use the third-party beneficiary rule to enforce redevelopment deal contracts, and, assuming those contracts are worthy of enforcement, how (if at all) should redevelopment deal practice change to accommodate and/or reflect third-party beneficiary rights?  Analyzing party designations, contract defenses, claims of breach, and available remedies, this article undertakes each of these questions.  

	Inner-city redevelopment projects are a series of contracts between local governments and private developers.[footnoteRef:2]  The Development Agreement is the central contract that defines the redevelopment project.[footnoteRef:3]  Local governments are authorized to enter into these contracts as a function of their police power and typically utilize a form document that private developers modify to suit their specific projects.  While, in principle, the nature of redevelopment triggers certain public mechanisms (such as public hearings at certain phases of the project), impacted residents (including small business owners) have historically been displaced by the process.  The drafting and negotiation of the development agreement is typically done behind closed doors, with little to no involvement from the impacted community.[footnoteRef:4]  Community advocates, scholars, and community development practitioners continue to search for ways to improve the process and lessen the burden that redevelopment places overwhelmingly on inner-city residents.   [2:  See generally WILLIAM H. SIMON, THE COMMUNITY ECONOMIC DEVELOPMENT MOVEMENT ch. 2 (2001) (describing the legal process involved in redevelopment and calling “redevelopment” a term of art used to describe that process).]  [3:  See e.g. John J. Delaney, Development Agreements: The Road from Prohibition to “Let’s Make a Deal!,” 25 URB. LAW. 49 (1993).    ]  [4:  See Patience A. Crowder, “Ain’t No Sunshine”: Examining Informality and State Open Meeting Acts as the Anti-public Norm in Inner-City Redevelopment Deal Making 74 TENN.  L. REV.  623 (2007). ] 

	
	The goal of transactional lawyering is to structure relationships and draft documents to prevent and avoid litigation.   The recognition of third-party beneficiary rights in inner-city deal documents would force local governments and private developers, to adopt a different approach to creating these deals.  Current practice is for these parties to present deals at public meetings and take a “wait and see” approach towards the response from the community.  If residents find the proposed deal objectionable and if the city and private developer chose to hold steadfast to the proposed plan, then litigation becomes the only “viable” option for concerned citizens.  “Viable” in the sense that litigation is technically an option; however, the expenses of litigation as well as the cost in time typically rule it out as a practical option.  This article explains that inner-city redevelopment projects are driven by contractual relationships between private developers and local governments and argues that the third-party beneficiary rule can provide relief to certain classes of inner-city residents.  

Part I details the evolution of third-party beneficiary rights.   It is an illustrative review of the development of the third-party beneficiary rule that focuses on the rule as articulated by both the First and Second Restatements of Contract as well as the “intent to benefit” doctrine that developed at common law in the intervening time.  Common law is not immune from innovation and modern practice. It is in its nature to evolve with time and circumstance.  Throughout the history of our judicial system the common law has evolved to maintain pace with advances in technology, science, and business.  This is evidenced by the evolution of the third-party beneficiary rule up through the Second Restatement.  That articulation, however, is not the basis of this article.  Instead, this article relies on an articulation of the rule that has been labeled the third-party principle.[footnoteRef:5]   In contrast to the Restatements and the “intent to benefit” test, the third-party principle is not based on the subjective intent of any of the contracting parties, but is instead centered on the recognition that not all third parties are entitled to enforce contracts because “in some cases such enforcement would conflict with the interests of the contracting parties.”[footnoteRef:6]   The third-party principle has two prongs.  First, seeking to ensure that enforcement of a contract by a third party will advance the interests of the contracting parties (versus deciding whether the contracting parties intended a benefit for a third party).  Second, acknowledging that there are instances where policy and moral concerns shape contract law and recognizing that there are circumstances under which third parties should be able to enforce contracts.  The second branch permits enforcement of contracts by third parties where such enforcement is warranted for policy and moral concerns and enforcement does not conflict with the performance objectives of the contracting parties.  This paper argues that, under certain circumstances, enforcement of inner-city redevelopment deals by impacted residents will further the parties (local government and private developers) performance objectives.   [5:  See Melvin Aron Eisenberg, Third-Party Beneficiaries, 92 COLUM. L. REV. 1358 (1992).]  [6:  See id. at  1385.  ] 


Part II discusses current trends in inner-city redevelopment deal making and the framework of standard development agreements.  To illustrate the differing perspectives on breach and nonperformance, Part II presents a limited amount of empirical data and scholarship that detail the successes and failures of certain types of redevelopment projects (such as downtown stadium projects).

Part III argues that third-party beneficiary rights are inherent in development agreements.  
Part III is a doctrinal discussion that applies the third-party principle to the form development agreement by identifying the performance objectives of the contracting parties, the moral and public policy reasons that warrant enforcement by third-party inner city residents, and the lack of conflict between such enforcement and the performance objectives of the contracting parties.  Part III defines breach and nonperformance and includes a discussion of available remedies as well as promisor and promisee defenses.  To strengthen third-party beneficiary rights, I hope to conclude Part III by using concepts found in community benefits agreement to develop suggestions for a model development agreement, or, at least uniform recommendations for legislation that governs the substance of development agreements.      

Through the lens of the third-party principle and redevelopment law, Part IV reviews relevant case law and discusses state third-party beneficiary statutes, such as those found in Wisconsin, New York, Michigan, and California.  Part IV answers the questions asked in the introduction.  First, is enforcement of these types of deals a worthy objective?  Second, if inner-city residents can successfully use a third-party beneficiary principle to enforce redevelopment deal contracts, and, assuming those contracts are worthy of enforcement, how (if at all) should redevelopment deal practice change to accommodate and/or reflect third-party beneficiary rights?  Finally, Part IV argues that enhanced third-party beneficiary rights can lead to certain sorely-needed changes in inner-city redevelopment deal practice, such as improved mechanisms for accountability and transparency.  Other possible outcomes include increased community participation in neighborhood and city planning processes and stronger “right to return” practices and property tax relief mechanisms for displaced residents.  Each of these concepts would work to preserve affordable housing and possibly lessen the incidence of gentrification in inner-city redevelopment.  Inherent in each section of the article is the argument that inner-city residents are more than merely incidental beneficiaries to redevelopment projects.  
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