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1. Thesis: The next major area of labor and employment law ripe for addition to the curriculum of U.S. law schools involves its transnational aspects.
a. Thirty-eight years ago, when I started teaching, the labor and employment law curriculum was private sector labor law, plus a random distribution of seminars and small course offerings on other subjects.
i. Most of the added courses involved advanced labor law, such as collective bargaining or limits on the use of secondary economic weaponry.

ii. As I recall, only four schools taught employment discrimination law, mostly in seminars.

b. As labor law has declined, both as a subject offered and a field germane to the majority of American workers, employment discrimination, public sector labor law, employee benefits law, and employment law all have made their way into the curriculum.

i. The increasingly “globalized” economy has been the driver of employment, which continues to produce significant impacts on workplace law. 

ii. Practicing lawyers are thinking globally. Thus, the ABA Labor Law Section has organized a giant two-volume treatise, now in its second edition. ABA seminars on international and comparative workplace law are common.
iii. Will globalization continue or will de-globalization flowing from the “Great Recession” reverse that trend? My view is that attempts will be made to better manage globalization but that the benefits to capital of doing business on a global scale make de-globalization very unlikely.  Moreover, the entanglement of the world’s major economies is not a trend easily reversed.
2. Listserv Survey Results: Susan Bisom-Rapp and I sent out a survey on various labor and employment listservs, both domestic and transnational, to try to find out what is presently being taught.

a. Results: We received information from 46 schools, 36 from the U.S. and 10 from outside the U.S.
i. Non-U.S. Schools: All of the schools that responded from outside the U.S. have international and comparative employment law extensively covered.

1. This is no surprise since those schools with the most developed curriculum are likely to be more attuned to an international survey and more likely to respond. 
2. It is safe to assume that U.S. law schools are behind the curve, which is unfortunate and might be thought of as a missed opportunity.
ii. U.S. Law Schools: Of the 36, 19 reported including “coverage of international and/or comparative workplace law” somewhere in the curriculum. The rest did not, but three indicated that a course in the area would be the next addition to the curriculum. My hunch is that a fair number of people would like to start teaching in the area but they do not have the flexibility to be able to take on a new area without sacrificing offering established courses.
1. Schools are more likely to have a course than a seminar, though some had both. 
2. Seven schools that do not have a dedicated international or comparative offering do add coverage to their workplace law courses that remain primarily focused on domestic law. 

3. About half of the U.S. schools have offered a course in the area in a summer-abroad program.

4. Materials used range from the most for the book Susan Bisom-Rapp and I co-author, with the next largest group being self-prepared materials, followed by the Labor Law Group book and then the Global Issues series.

a. It may be that users of our book were more likely to respond to a survey from us than are teachers using other materials.

b. All the books are relatively recent and so it might be too early to see any established trends.
c. The teacher prepared materials suggests that more publications in the area might be forthcoming.

3. Free Standing v. Add-on Transnational Approaches
a. Add-ons to Domestic Courses: A clear advantage of adding international and comparative perspectives to domestic workplace law courses is to give all students the idea that there are transnational aspects to labor and employment law and that those aspects might be important.

i. A drawback is that it is difficult to explore international or comparative issues in any depth in an add-on format.
ii. As for comparative law issues, students may fall prey to the fallacy that knowing what the law says means one knows how the law in fact operates. Careful comparative study reveals significant differences in the social, political, legal and economic circumstances among different nation states and those differences have tremendous impact for what law “on the street” actually means.
b. Free Standing Courses: There is greater chance to provide in depth coverage of the issues and, if there is a comparative focus, to give sufficient background in comparative law studies and some greater understanding of the particular context within which law plays a role in different countries.
4. International Course:
a. International labor law is important because the ILO, the EU, the NAFTA labor side agreement and other regional agreements with labor components all contribute to understanding the superstructure of workplace law at the broadest level of generality.
b. Beyond the EU, international workplace law is a realm of so-called “soft law.” Thinking about law as “soft” raises significant, and in the law school curriculum generally, unexplored questions about what law is and whether something can be characterized as law if it does not have force exercised by a government to impose it. 

i. The traditional positivist position that it is not really “law” if governmental force is not there to enforce it persists, less as an express position than as an unexplored assumption. Studying international workplace law lets that assumption be explored. 

c. The enforcement of international workplace law norms through the use of domestic laws, such as the Alien Tort Claims Act, raise interesting questions about the breadth of application one nation can give to its legal system when the events in a dispute arise in another country.

d. Corporate Codes of Conduct, perhaps the softest of “soft law,” raise interesting questions that link into New Structuralism scholarship about how to establish self-regulation that works. There are possibilities, but clear limits to the effectiveness of self-regulation.
i. There is also the prospect that these codes might be treated as enforceable under domestic law, for example, the law of third party beneficiary contracts.

e. A practical advantage of an international focus is that the primary materials are available in English and online. A comparative focus raises questions of access to materials, especially access to materials in English.

f. A disadvantage of a course limited to international workplace law is that unlinked to any national laws, the course loses concreteness and students lose the insight into the synergy between international and domestic law developments.
5. Comparative Course:
a. Susan Bisom-Rapp and I, and I know others, have taught courses that focus on a comparison of the workplace laws of just two countries. For example, Susan and I have each taught a summer course that focuses on the workplace law of France and the U.S. She has also taught a course in China comparing U.S. and Chinese law.  We have also taught the course in the U.S. covering several countries, including Canada, Mexico, the United Kingdom, and Germany.
b. While the focus is on national law, inevitably international law creeps in. That France has ratified a huge number of ILO conventions but is characterized as not complying with them very well while the US has ratified only a few but is perceived as generally being in compliance presents an interesting perspective on how law, particularly workplace law, works in these different countries and what the enactment of a law means for enforcement. It is all too easy for students to assume that, if a law is on the books, it is enforced. 

c. Focusing principally on national law allows for the development at a richer and broader level the cultural, social and economic context in which law in general and workplace law in particular is situated.

i. Some argue that it is not possible for a non-national to teach the law of another country. It is true that presenting the law clearly can frequently be difficult and putting that law into its proper context of a nation’s particular culture adds to that challenge. But, a point that needs to be made clear is that the level of understanding that is valuable and useful to an outsider is not nearly as deep or detailed as would be necessary to be able to practice in that country. And it is important for law students to learn about the rules concerning the unauthorized practice of law in another jurisdiction while practicing competently in one’s own.
d. In sum, the benefits gained from comparative study to one’s understanding of one’s own legal system far outweigh the costs of not achieving perfection in the understanding of another country’s system.
6. Comparative & International Course:
a. Covering both international and national law in one course has the advantage of helping students understand the full picture of how labor law works from a global perspective. The international standards can be used as a benchmark to evaluate the different national laws to be studied.
i. At least as to EU countries, the transnational law of the EU has been significant as to the development of national law. It is not possible to understand the national workplace laws of EU member states, especially as to antidiscrimination law, without understanding the role that the EU plays in the development of that law.
ii. While the EU does not have direct jurisdiction over such labor issues as unionization and the use of economic weapons for purposes of collective bargaining, recent decisions by the European Court of Justice are having potentially profound effects on the scope and character of union activity and on the development of national labor laws.

b. While the ABA section on labor and employment law titles its treatise as “International Labor Law,” in fact the main thrust of the book, like the main thrust of transnational practice, is on national law.

c. Studying comparative law generally, and specifically comparative labor law, gives students tremendous insight into how their own national laws actually work, how the laws of other nations work and how laws can be evaluated from a normative perspective.

i. Many of the problems arising about employment are quite similar in many different countries. Yet there are profound differences in how the laws of these countries deal with these problems. 

ii. Seeing that “there is more ways than one way to skin a cat” helps students understand their own national law and critique it.

d. There are also challenges doing comparative work since there are significant background differences between common law and civil law systems that impact how labor laws work, or do not work, in different national systems.

i. There is also the problem of language differences that make clear understanding more difficult.

ii. For some nations, particularly some developing countries that have not so far had much role in the globalized economy, it is difficult to obtain good information about the labor laws in any language, much less in English.
1. But, with the expanded availability of published teaching materials with hopefully helpful teachers’ manuals, it is possible to feel reasonably confident even when you first start. For example, our book also providessupport through a dedicated website that offers updates, past exams etc. and that informal academic networks develop that allow professors to check with the experts when they are unsure.
iii. Labor and employment law has been the paradigm of national law, even in this period of globalization of the economy and many aspects of law follow the economic activity. Thus, studying international and comparative law is new ground for many labor and employment professors in the U.S.

7. What I Have Learned:
a. New vistas give new opportunities, not only to learn, but to develop new friendships and networks on a worldwide level. One of the joys of teaching workplace law is the people you meet. This is as true internationally as domestically.
b. Increased foreign travel is not an inconsiderable benefit of working in transnational workplace law.
c. Beginning to understand how different countries have addressed, or failed to address, similar underlying problems teaches humility. The challenge to establishing appropriate and effective workplace policy through law is tremendous and daunting. It is not possible to conclude that one has all the answers. Here are a couple of fascinating, if frustrating, problems that are pervasive. 
i. The difficulty of dealing with the growing informal workforce, or contingent work, is enormous. The failure of law to be able to extend its reach to all those who are actually workers is true across the world, whether a country is rich or not.
ii. Unions are tied to their nations they come from. They are weakening everywhere because employers can escape their grasp as they have greater opportunities to operate anywhere in the world that suits their needs. Yet following an enterprise transnationally has so far been quite limited in part because national unions have a strong pull towards protectionism – they  protect their  members’ jobs at home at the expense of workers in other countries -- that makes it hard to operate across borders or even cooperate effectively with the unions from other nations.

d. The answers to longstanding questions are not so clear. Rapid changes in the world around us are undermining old certitudes, prior understandings of how law operates.

e. We cannot escape the effects of globalization and technological developments even if we try.

8. My Recommendation: Start teaching international and comparative workplace law. It involves considerable effort, particularly for those without a background in international and comparative employment law more generally. But it is worth the investment. Enter the field gradually. Short-term summer-abroad programs are an ideal way to begin. If your school has summer-abroad programs, propose a course. While each class preparation is challenging, the limited number of hours makes it possible to be confident in your preparation. It would be ideal if the course can be arranged so that you team teach with a labor law professor from the host country. If a summer-abroad course is not an option, start with a seminar at home. Having students engaged in research, writing and presentations is a great way to learn. As you develop expertise and confidence, consider teaching a course. 
If you got into teaching because you love learning, international and comparative workplace law is for you.
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