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I. Public Employment
A. Locke v. Karass (U.S. 2009)

In a unanimous decision, with three justices concurring, the Supreme Court in Locke v. Karasss, 129 S. Ct. 798 (2009), decided that the First Amendment rights of non-union members do not include refusing to pay fees that support certain kinds of national union litigation.  Generally speaking, non-union members in a workplace governed by a union collective-bargaining agreement may refuse to pay full union dues, but unions can charge non-members a lesser “agency fee” to cover the costs of collective bargaining and other services that benefit members and non-members alike.  

In Locke, the practice of the Maine State Employees Association (“MSEA”) was to require nonmembers to pay fees, with part of the nonmembers’ fees pooled into the resources of a larger umbrella union.  The Court held that this practice did not violate the First Amendment rights of nonmembers just because some of these litigation fees ended up contributing to units outside MSEA.  More specifically, the Supreme Court held that such a pooling arrangement for extra-unit, collective-bargaining litigation expenses is constitutional because the First Amendment permits a local union to charge nonmembers for national litigation expenses so long as (1) the subject matter of the extra-local litigation is of a kind that would be chargeable if the litigation were local, and (2) the charge is reciprocal in nature.

More specifically, and with respect to litigation expenses, the Court has held that a local could charge nonmembers for expenses of litigation normally conducted by an exclusive representative, including litigation incidental to collective bargaining, but said that litigation expenses “not having such connection with the bargaining unit are not to be charged to objecting employees.” Ellis v. Railway Clerks.   But the local “may charge objecting employees for their pro rata share of the costs associated with otherwise chargeable activities of its state and national affiliates, even if those activities were not performed for the direct benefit of the objecting employees’ bargaining unit.” Lehnert v. Ferris Faculty Assn.  The Lenhert Court did not answer the specific question in Locke because that Court split into three factions on the payment for national litigation. 

After reviewing Lenhert and other cases, the Court concluded that costs of such litigation are chargeable provided the litigation meets the relevant standards for charging other national expenditures. Because the national litigation expenses in Locke were found to be related to collective bargaining activities, reciprocal, and chargeable, no First Amendment rights of the nonmembers were violated.   In short, as long as the objectors are not forced to pay for irrelevant charges and that the charges of the extra-unit litigation expenses may help the objector's unit in the future, the union is free to charge the nonmembers for such expenses.
In a separate concurrence, Justice Alito, joined by Chief Justice Roberts and Justice Scalia, stressed that the meaning of "reciprocal in nature" is still an open question.  This argument is consistent with Justice Scalia’s concern during oral argument that the lower court did not address whether the local could demand any action from the national union based on its payments.  

B. Ysursa v. Pocatello Education Association (U.S. 2009)

In this second public employment case concerning union dues and the constitution, Ysursa v. Pocatello Education Association, 129 S. Ct. 1093 (2009), Idaho Code Section 44-2004(2) prohibited, as part of Idaho’s Right to Work Law, State and local government public employers from deducting amounts for political activities from the payroll checks due to their employees and remitting those amounts to third party unions.  Due checkoffs are an administrative tool that unions seek to have employers withhold union dues along with taxes and other withholdings so that unions can more efficiently and effectively capture these payments.  A group of Idaho public employee union alleged that the ban on payroll deductions for political activities violated their First Amendment rights.  
The Supreme Court held, 6-3, that Idaho’s ban on political payroll deductions, as applied to local governmental units, did not infringe the unions’ First Amendment rights. Although content-based restrictions on speech are “presumptively invalid” and subject to strict scrutiny, Davenport v. Washington Ed. Assn, the First Amendment does not impose an obligation on government to subsidize speech.  Regan v. Taxation With Representation of Wash. In short, the Court found no constitutional violation because the Idaho anti-checkoff law does not restrict political speech, but only declines to promote it by allowing public employee checkoffs for political activities.  Thus, only rational basis review applies and because the ban serves Idaho’s interest in separating public employment from political activities, the law is constitutionally permissible.
II. ERISA

A. Kennedy v. DuPont Savings and Investment Plan (U.S. 2009)
In Kennedy v. DuPont Savings and Investment Plan, 129 S. Ct. 865 (2009), the Supreme Court decided that if a voluntary disclaimer in a domestic relations order (“DRO”) by the divorcing spouse of an ERISA pension plan participant does not comply with the terms of the governing plan documents, the disclaimer to the benefits by the formers spouse was not effective. It thus appears that the Court has announced a "bright-line rule" that plan documents determine plan distributions. And indeed, this rule makes sense when the plan document also incorporates the requirements in the statute for a qualified domestic relations order (“QDRO”).   
But what about the case where the benefit plan does not incorporate the QDRO requirements from the statute, must the plan administrators still enforce the disclaimer if the plan language permits it?  The Court’s language in Kennedy seems to answer this question in the affirmative, but such a holding may have the deleterious impact of undermining the QDRO requirements found in the statute which aim to protect these funds from alienation.  In fact, the Supreme Court decision suggests that QDROs may not be used by divorcing spouses to retain survivor benefits in divorce decrees and this may permit the alienation of pension benefits where the restrictions in ERISA would have prohibited this outcome.
B. Denial of Cert. in Amschwand v. Spherion

The Supreme Court recently had a chance to make a statement about the remedial scope of ERISA Section 502(a)(3) in the case of Amschwand v. Spherion Corp., 505 F.3d 542 (5th Cir. 2007), cert. denied, 128 S.Ct. 2995 (U.S. June 27, 2008).   Section 502(a)(3) permits for the recovery of “appropriate equitable relief” for violations of ERISA.  The meaning of that phrase has caused much controversy and many Supreme Court decisions.  Under current Court precedent, “equitable” has been interpreted to mean “restitution, mandamus, or injunction.” In turn, restitution has been further divided into legal restitution and equitable restitution, with only the latter being a recognized ground for relief under ERISA.

Amschwand asks whether a participant or beneficiary in an ERISA health benefits plan may sue for the insurance benefits that would have been available but for a violation of a plan administrator’s fiduciary duty.  The Fifth Circuit held that they were constrained by the Supreme Court’s Great-West (U.S. 2002) decision from granting make-whole relief under Section 502(a)(3) for a breach of fiduciary duty. The case would have effectively teed up the issue of “make whole relief” in an individual claim of fiduciary breach.  
Yet, even though the Solicitor General recommended granting certiorari in Amschwand, the Supreme Court did not take the case and the issue remains very much alive at the this time.  From a broader perspective, a tension remains between the remedialist focus of some Justices on the ability of courts to craft federal common law to decide issues not expressly reached by the text of ERISA and the literalist emphasis of other Justices on the need to defer to the “carefully integrated” civil enforcement scheme.  To this point, and not surprisingly because of the general majority the literalists have enjoyed on the Court since the 1985 Russell decision, lower courts have basically continued to engage in a literalist analysis of ERISA’s remedial provisions.  But as one exasperated jurist recently put it, these types of cases “scream out for a remedy beyond the simple return of premiums.”  It may be that if the Supreme Court continues not to hear these cases that Congress may step in and decide this remedial issue once and for all.
C. Recent ERISA Legislation: Enacted and To Be Considered

There are two important developments in the area of recent legislation concerning ERISA. First, as part of the Obama Stimulus Bill, the American Recovery and Reinvestment Act, COBRA benefits, providing for continuation of health care coverage in case of a qualifying event like termination from a job, were increased.  Funds were provided so that instead of terminated employees having to pay for their own health insurance after termination, the government will now subsidize 65% of the payment of those premiums for up to nine months.  This subsidy is in effect for workers terminated from their jobs from Sept. 1, 2008, through Dec. 31, 2009 and does not apply to individuals with an annual adjusted gross income of more than $125,000 and couples with an adjusted gross income of more than $250,000. 

On the pension plan fee disclosure front, on April 21, 2009, Representative George Miller (CA-D) and Representative Rob Andrews (NJ-D) introduced the 401(k) Fair Disclosure for Retirement Security Act of 2009 (H.R. 1984).  The bill would require a worker’s quarterly statement to list total contributions, earnings, closing account balance, net return, and all fees subtracted from the account. The total fees taken out of the account would be disclosed as one number in dollars, not as a percentage of the account balance as they typically are now.  Additionally, 401(k) service providers would be required to provide information to employers about the fees charged to workers broken down into four categories: administrative fees, investment management fees, transaction fees, and other fees. Workers will be able to obtain this fee information by asking their employer.

III.   Employment Discrimination Cases – Decided and Not Decided
A. Crawford v. Metropolitan Government of Nashville and Davidson County, Tennessee (U.S. 2009)
In Crawford v. Metropolitan Government of Nashville and Davidson County, Tennessee, 129 S. Ct. 846 (2009), the U.S. Supreme Court held that workers are protected from unlawful retaliation when interviewed in an employer's internal investigation of discrimination.  The plaintiff in Crawford told the employer about sexually harassing conduct that she encountered from a supervisor who was being investigated based on another employee's claim of harassment.  Under the opposition clause of Title VII’s retaliation provisions, which prohibits an employer from retaliating against an employee who opposes any practice made unlawful by Title VII, the Court held unanimously (7 joining the principal opinion, and Justices Alito and Thomas concurring) the plaintiff's conduct was protected. 

This was so even though the plaintiff didn't initiate her report (it was in response to questions), because she nonetheless opposed the discrimination the supervisor engaged in (in the dictionary sense of "oppose") by disapproving of it.  Policy reasons related to the sexual harassment defense under Faragher and Ellerth also buttressed this plain language interpretation.  On the other hand, the Court stated that, “the possibility that an employer might someday want to fire someone who might charge discrimination traceable to an internal investigation does not strike us as likely to diminish the attraction of an Ellerth-Faragher affirmative defense.” 
The Court declined to reach whether this conduct was also governed by the participation clause under the retaliation provision, which applies when an employee assists in a proceeding under Title VII.  Overall, it appears this holding makes sense from what the court wants employers to do — investigate and promptly correct discrimination — and what it wants employees to do — speak up and not worry about retaliation. 
B.  Cases Yet To Be Decided as of May 1, 2009
1. AT&T v. Hulteen
AT&T v. Hulteen involves service credit for pregnancy leaves taken in the 1970s, which affected the retirement benefits granted employees who retired or left the company in the last fifteen years.  During oral argument, AT&T’s counsel focused on the staleness of the claims, implicitly arguing that the plaintiffs' cause of action arose either (1) at the time of adoption of the policy that required employees to take personal leave (no service credit for seniority) for pregnancy-related leave while allowing employees to take disability leave for other disabilities (service credit); or (2) at the time that the employees took the leave. If that were true, the 180 day filing limit would have passed over 30 years ago. 

One question that will have to be resolved is whether the claims were even ripe until the plaintiffs suffered some adverse action through application of the seniority system.  Another issue, brought up by the Assistant Solicitor General during oral argument, is how to provide relief for these women given that pensions are part of a fixed pool or a zero sum game, where giving more money to one person would necessarily take it away from another and would unfairly penalize the company and other retirees.

There is also a chance that the Court will buy into a recent argument by the employees that argued that the issue was resolved by the Ledbetter Fair Pay Act of 2009.  The employees maintain that the amendment makes clear that the unlawful employment practice took place when the benefit was ultimately calculated--at retirement, and it was at that point AT&T decided not to give full credit for pregnancy leave. The employer argues that treating pregnancy leave differently at the time it was taken was legal, that the Ledbetter Act only applies to conduct that was illegal when it was taken, and that the Ledbetter Act does not define what an unlawful employment practice is.

2. Gross v. FBL Financial Services, Inc.

Gross, involving the proper proof schemes for mixed motive cases under the Age Discrimination in Employment Act (ADEA), is a hard case to predict because there are at least two or three strong arguments cutting in different directions. One argument, likely to be favored by conservative justices like Justices Scalia, Thomas, Roberts, and Alito, is a textualist approach arguing that Congress knew what it was doing, could have expressly included the ADEA in the Civil Rights Act of 1991, but chose not to for whatever reason. If we are unhappy with the current state of affairs, the argument continues, the proper approach is to allow Congress to amend the CRA of 1991 to include ADEA claims.

Another approach is to point out that disparate treatment claims under the ADEA have been interpreted, on a procedural and substantive level, as substantially identical to claims brought under Title VII. Congress thought unnecessary to state what might have seem obvious to many; this new mixed-motive standard favoring plaintiffs applies to all employment discrimination statutes and there was no need to single the ADEA out. Public policy than provides added ammunition as it makes little sense to have different standards for similar employment discrimination cases, only diverging in the type of discrimination involved. It is confusing to employers and employees alike, and uniform standards in this regard will help the parties (who have enough interpretative difficulty without these mixed-motive matters being added to the mix) to fashion their future conduct in this area
3. Ricci v. DeStefano

Ricci involves the decision by the City of New Haven not to certify the results of a civil service exam administered to firefighters on the ground that the exam discriminated against minority firefighters and consequently was unlawful (because of disparate impact) under Title VII. A group of white firefighters (and one Latino) who had scored well on the exam, but were not promoted when the city declined to certify the test results, allege that the city discriminated against them based on their race in violation of Title VII and the Equal Protection Clause of the U.S. Constitution. The city asserts that it was fulfilling its obligation to avoid race discrimination by refusing to rely on a flawed and discriminatory test.  The lower courts sided with the city and dismissed the case. 
The white firefighters frame the city’s actions as a racial classification and argue that to guard against racial favoritism, the city had to have a strong basis in evidence to conclude that the test was invalid and decide not to use it.   In disparate impact terms, however, a test can be job-related but still cause an actionable disparate impact if there are other valid alternatives that would cause less of an adverse impact on the identified group.  Part of the problem with following the firefighters’ line of reasoning is that it leaves the city in an impossible position, violating Title VII no matter what action it takes.  Another potential way of looking at this case is whether purely unintentional discrimination should be considered a compelling interest to overcome intentional discrimination.  In the end, the case will probably be determined by whether more Justices believe this is at heart an impermissible racial classification case or just an attempt by employers to avoid being found liable for disparate impact against minority firefighter applicants.
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