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Introduction

Home-based care workers have experienced a labor metamorphism of sorts over the last decade. The workers, most of whom are women, care for children and the elderly from within the private sphere of the home in exchange for compensation. Once invisible and ignored, they have become darlings of the labor movement. While they have not halted the persistent decline in union density, they have helped to reinvigorate organized labor. The transformation first attracted national attention in 1999 when the Service Employees International Union (SEIU) won the right to represent 74,000 home care workers in Los Angeles, California.
 The victory marked the largest increase since 1941 in new union membership resulting from a single union election.
 Six years later, SEIU charted new territory once again when more than 49,000 family child-care providers in Illinois voted overwhelmingly to join the union.
 The vote netted labor its second largest membership election since 1941.
 
In accomplishing these victories, the labor movement dispelled the myth that, because home-based care workers toil in the private setting of the home and are isolated from each other, they are unorganizable. Labor also perfected a new model of organizing, one capable of representing the workers even as the law views many of them as independent contractors who lack rights under the National Labor Relations Act (NLRA).

My talk will highlight findings from a recent article that I authored which  SEQ CHAPTER \h \r 1 examines the labor movement’s campaign to unionize home-based care workers, who are often deemed independent contractors, in both the child-care and home care sectors. It focuses specifically on those workers who provide publicly subsidized care. In the wake of strong union advocacy, states have utilized various measures including legislation, gubernatorial executive orders, ballot initiatives, and inter-governmental cooperation agreements to extend labor law rights to this group of workers. Although the measures differ in terms of the actual bundle of rights granted, most share a common structural feature: they designate a state agency to function as an employer of record for the workers and to recognize a union representative on their behalf. To date, at least thirteen states have adopted such measures.
 

The success of these recent state developments, which promise to improve the situation of home-based care workers, hinges significantly on transformations in the delivery of publicly subsidized child care and home care. Increasingly, states rely on individual care workers, rather than agencies that employ care workers, to deliver publicly funded care. For example, consumer-directed home care programs, which allow clients rather than home care agencies to hire and supervise workers, are growing in popularity. Similarly, the use of family child care, whereby a provider cares for children in her own residence, is expanding relative to center-based child care. 
In both the family child care and home care settings, the state pays workers to provide care, yet the compensation rates are too low to ensure a decent wage. In addition, most states insist that home-based care workers are not government employees, but rather independent contractors to whom states owe no obligation under applicable labor and employment laws.
 This dynamic has set the stage for union efforts to gain collective bargaining rights on behalf of publicly subsidized home-based care workers in order to provide workers a voice in negotiating with government agencies over the terms of their labor arrangements.

I. Background: The Shared Characteristics 

of Home-Based Care Work

I use the phrase “home-based care work” to refer to two types of paid caregiving that occur within the home: home care and family child care. Home care refers to in-home services provided to elderly and/or disabled individuals who require assistance with personal care tasks such as grooming, dressing, and bathing, and household activities such as shopping, cleaning, and meal preparation.
 Family child care refers to child-care services that a worker provides for compensation in her own residence to two or more unrelated children.
 
Although the exact number of workers in home care and family child care is unclear,
 researchers agree that the work is expanding. Indeed, the demand for home care is so strong that the job ranks first among industry sectors where experts project employment to grow the fastest over the coming years.
 Employment in family child care is also on an upward trajectory; in many areas of the country, it is the fastest-growing segment of the child-care industry.
 
Despite the rapid growth of the industries and the increased demand for home-care based workers, a shortage of qualified workers characterizes home care and family child care, and high job turnover rates within the industry greatly exacerbate this problem. In the home care field, studies indicate that as many as half of all workers quit their jobs every year.
 High turnover rates create general disruptions for clients and compromise the quality of care clients receive, as fewer workers often translate into clients receiving fewer hours of needed care.
 In the context of family child care, the job turnover rate among workers is even higher. Each year, fifty-nine percent of family child care providers leave their jobs.
 Such instability can undermine children’s sense of security and hinder their social development. Turnover can also adversely impact the workplace opportunities of parents who must miss work in order stay home with a child when a care provider quits.

The demographic profile of home-based care workers combined with their economic status and poor working conditions help explain the difficulty in maintaining a stable workforce.  As a group, home-based care workers are disproportionately poor and low-income women whose earnings place them near the bottom of the economic ladder. In 2006, they earned less per hour than workers employed as locker room and coatroom attendants, gaming-booth cashiers, meter readers, and bicycle repairers.
 In addition, most home-based care workers do not receive job-related benefits such as health insurance, medical leave, or retirement plans.
 

The low earnings in home-based care work highlight the point that those who most need care, including children and the elderly, are often least able to pay for it.
 Absent family members providing informal care or paying for formal care, individuals in need of care routinely rely on the government for assistance. Unfortunately, the reality of inadequate public support for family caregiving has troubling implications for those home-based care workers who provide publicly subsidized care. The high cost of and increasing demand for family care has led states to explore and adopt cost-savings strategies. In the context of child care, states regard family child care as a cost-effective approach to help meet the child-care needs of women transitioning from welfare to work.
 Similarly, in the context of home care, policymakers view consumer-directed home care as less costly than traditional agency-based home care.
 Yet while these strategies may save money, states all too often fail to consider the cost borne by publicly subsidized workers in the form of low compensation rates and a lack of benefits. While these problems adversely impact all workers who deliver subsidized care, they fall disproportionately on workers regarded as independent contractors of the state. Both family child care providers and consumer-directed home care workers tend to receive less for providing the same care relative to their cohorts who work for child-care centers and home-care agencies.
 

II. Challenges to Empowering Home-Based Care Workers

Various factors have contributed to the labor movement’s ability to unionize home-based care workers, including a favorable political climate and a convergence of interests between workers and consumers. While not minimizing the relevance of these factors, this Part examines some of the practical challenges that labor has had to confront in order to secure labor law rights for home care workers and family child care providers. These challenges include an atomized workforce and the work’s location in individual homes.
A.
Mobilizing the Workers

The invisibility of home-based care workers presents a first-order obstacle to organizing them. How does one effectively organize workers whose jobs seem completely antithetical to any notion of collective action? Before workers can be organized, they must be identified and mobilized. In the traditional arena of manufacturing jobs, this first-order step was relatively straightforward—union organizers could stand at the factory gate, and both identify and recruit workers as they entered or departed.
 This approach, however, has no utility when applied to home-based care workers. Not only are workers hidden in individual homes, but they are also fragmented throughout neighborhoods, towns, and cities.
 
Labor has responded to this challenge by employing strategies to mobilize non-traditional workforces like home care workers and family child care providers. These strategies include reaching out to workers by forging ties with groups and organizations in their communities, using the media to reach workers, and holding rallies to vocalize issues of concern to workers.
 In addition, union organizers commonly go door-to-door to contact workers at their homes.
 Although extremely resource intensive, these strategies have allowed labor to effectively mobilize home-based care workers. 

B.
Following the Money: Identifying Commonality for Bargaining Purposes

Together with figuring out how to mobilize home-based care workers, unions must solve the dilemma posed by the fact that many home-based care workers lack a traditional employment relationship with a common employer for bargaining purposes. Unions have tackled this obstacle by taking advantage of the increasingly public quality of home-based care work. Before elaborating on this point, the discussion first outlines how the structure of home-based care work impedes the formation of an employment relationship that can enable workers to engage in collective bargaining. 

In the family child care industry, providers usually enter into individual contracts with the parents for whom they provide child care. If the law were to recognize an employment relationship in this context, it would be between the provider and each parent, and the relationship would appear to fall within the NLRA’s coverage. Because providers exercise considerable control over how they perform their jobs,
 however, it is extremely unlikely that a provider-parent employment relationship exists. Instead, family child care providers generally operate as independent contractors and, as a result, they are outside the NLRA’s purview.
 Yet even if the law did regard the provider-parent relationship as an employment relationship covered by the NLRA, considerable hurdles to unionization would remain. As an initial matter, a provider could not engage in collective bargaining unless she joined forces with other providers, which would be no easy task given that providers typically work alone. Assuming, however, that a group of providers did join forces, a fatal problem would still remain because the providers, as a group, lack an identifiable parent-employer with whom to bargain, since each provider works for many different parents. 

The difficulties in gaining employee status and in determining the employer for purposes of bargaining are absent in a center-based child care setting. In this context, where parents contract with the center to provide care and the center employs the workers, a union can readily identify both the bargaining unit (employees of the center) as well as the employer (the center). 

The structure of home care lends itself to a comparable analysis. Most home care workers are employed by home care agencies and, similar to center-based child care workers in the family child care context, if employed by a private agency, they most likely possess rights under the NLRA. In this scenario, the identification of a bargaining unit and the employer with whom to bargain does not pose any particular hurdles. Obstacles, however, surface in the context of home care workers who are hired directly by individual clients and/or their family members.
 At first glance, because these independent workers likely can establish an employment relationship with clients, it appears that they may fare better than family child-care providers in terms of securing protection under the NLRA. Unlike family child care providers, who clearly lack an employment relationship with the parents of the children for whom they care, independent home care workers may well qualify as employees of their clients (and/or family members of the clients) given that the clients may exert considerable control over the manner in which the workers perform their jobs.
 
Yet, even if such an employment relationship does exist, it does not afford the worker protection under the NLRA. Like many labor and employment law statutes, the NLRA contains a domestic service provision that exempts from coverage anyone employed “in the domestic service of any family or person at his home”
 including home care workers. According to the National Labor Relations Board, this exemption applies where the “employment [is] on an individual and personal basis.”
 As a result, home care workers in the employ of individual homeowners lack coverage under the NLRA. Even assuming workers could overcome this exception, they, like family child-care providers, lack an identifiable entity with which to bargain, as each worker may have several employers, and the workers would seldom have employers in common.


Home-based care workers who provide publicly subsidized care have also tried to secure collective bargaining rights by claiming that they are employees of the government agencies that fund such care. Courts, however, have rejected these claims and have ruled that publicly subsidized, home-based care workers have an independent contractor relationship with government funding agencies, not an employment relationship. Despite these rulings, unions are focusing their organizing efforts on this group of workers. Because the workers are publicly funded, they share a point of commonality that unions hope to leverage. Since the government largely determines the compensation paid to workers and can best provide them with workplace benefits relative to individual consumers and/or their family members, the labor movement’s goal is to persuade states both to treat the workers as quasi public-sector employees, and also to negotiate with their labor representative regarding the terms under which they provide publicly funded care. 


During my talk, I will discuss the main legal strategies that unions have used to accomplish this objective. Given that the NLRA covers only private-sector employment,
 these strategies occur outside of the context of the NLRA, and thus must take account of state and local public-sector labor relations statutes.
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