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I.  
ERISA Legislative History And The Statutory Language of ERISA Section 514

●  The historical context for ERISA regulation of health care plans

○  The paradigm:  health care through multiemployer or insured plans

○  No content standards for health care benefits or minimum participation requirements (unlike pension plans)
●  Preemption of state laws:  The legislative history “mystery”

○  The House version

○  The Senate version

○  What really happened in the Conference Committee? 
●  The final statutory language of general preemption:  
○  ERISA Section 514(a) provides that state laws are preempted “insofar as they may now or hereafter relate to any employee benefit plan.” 

○  “Relates to” interpreted as “reference to” or “connection with”

○  “Reference to” prong narrowed to exclusively applying to ERISA-regulated plans
  
○  “Connection with” prong  - courts “look both to the objectives of the ERISA statute as a guide to the scope of the state law that Congress understood would survive, as well as to the nature of the effect of the state law on ERISA plans.”

●  State laws that “regulate insurance” are saved.
  

●  But employer-self-insured plans cannot be regulated under state insurance laws.
  
II.  
The Supreme Court’s Unique Historical Role In Shaping Health Care Policy and the Agenda for Reform


●  In the beginning:  Field preemption


○  Shaw v. Delta Air Lines


●  Changing course:  Presumption against preemption of traditional areas of state regulation
○  New York State Conference of Blue Cross & Blue Shield Plans v. Travelers Insurance Co.

“The basic thrust of the preemption clause, then, was to avoid a multiplicity of regulation in order to permit the nationally uniform administration of employee benefit plans.”

“ERISA preempt[s] state laws that mandate[] employee benefit structures or their administration.”

“An indirect economic influence, however, does not bind plan administrators to any particular choice and thus function as a regulation of an ERISA plan itself….”  (emphasis added)

III. “Indeed, to read the preemption provision as displacing all state laws affecting costs and charges on the theory that they indirectly relate to ERISA plans…would effectively read the limiting language in § 514(a) out of the statute, a conclusion that would violate basic principles of statutory interpretation and could not be squared with our prior pronouncement the ‘[p]reemption does not occur … if the state law has only a tenuous, remote, or peripheral connection with covered plans, as is the case with many laws of general applicability.”  (citing District of Columbia v. Greater Washington Board of Trade, 506 U.S. 125 (1992))

IV. Preemption And  Reforms Aimed At Improving Quality

●  ERISA completely preempts state law claims for wrongful denial of claims for benefits.

●  Abuse of discretion standard of judicial review applies for benefit denial claims, even if decided by an administrator with a conflict of interest.

●  Monetary remedies for participants whose claims are wrongfully denied are limited.

●  State law reforms can offer alternative procedures for review of denied claims for benefits.

●  But state laws cannot expand the limited substantive ERISA remedies available for wrongfully denied claims.

●  Even a state insurance law is preempted (not saved) if the state law conflicts with ERISA’s limited substantive remedies.

●  Conclusion:  From Corcoran v. United Healthcare, Inc.:


 SEQ CHAPTER \h \r 1The result ERISA compels us to reach means that the [plaintiffs] have no remedy, state or federal, for what may have been a serious mistake. This is troubling for several reasons. First, it eliminates an important check on the thousands of medical decisions routinely made in the burgeoning utilization review system. With liability rules generally inapplicable, there is theoretically less deterrence of substandard medical decision making. Moreover, if the cost of compliance with a standard of care (reflected either in the cost of prevention or the cost of paying judgments) need not be factored into utilization review companies' cost of doing business, bad medical judgments will end up being cost-free to the plans that rely on these companies to contain medical costs. ERISA plans, in turn, will have one less incentive to seek out the companies that can deliver both high quality services and reasonable prices.

Second, in any plan benefit determination, there is always some tension between the interest of the beneficiary in obtaining quality medical care and the interest of the plan in preserving the pool of funds available to compensate all beneficiaries. In a prospective review context, with its greatly increased ability to deter the beneficiary (correctly or not) from embarking on a course of treatment recommended by the beneficiary's physician, the tension between interest of the beneficiary and that of the plan is exacerbated. A system which would, at least in some circumstances, compensate the beneficiary who changes course based upon a wrong call for the costs of that call might ease the tension between the conflicting interests of the beneficiary and the plan.
Finally, cost containment features such as the one at issue in this case did not exist when Congress passed ERISA. While we are confident that the result we have reached is faithful to Congress's intent neither to allow state law causes of action that relate to employee benefit plans nor to provide beneficiaries in the [plaintiffs’] position with a remedy under ERISA, the world of employee benefit plans has hardly remained static since 1974. Fundamental changes such as the widespread institution of utilization review would seem to warrant a reevaluation of ERISA so that it can continue to serve its noble purpose of safeguarding the interests of employees. Our system, of course, allocates this task to Congress, not the courts, and we acknowledge our role today by interpreting ERISA in a manner consistent with the expressed intentions of its creators.
IV.
Preemption And Reforms Aimed At Improving The Scope Of Coverage 

●  Targeted federal reforms expanding coverage and benefits
○ 1985 - Consolidated Omnibus Budget Reconciliation Act 
○ 1993 – Omnibus Budget Reconciliation Act 



○ 1996 --  Health Insurance Portability and Accountability Act 

 --  Newborns’ and Mothers’ Health Protection Act

 --  Mental Health Parity Act



○  1998 – Women’s Health and Cancer Rights Act

○  2003 - Medicare Prescription Drug Improvement Act 


○  2008 – Mental Health Parity and Addiction Equity Act

 -- Michelle’s Law
○  2009 – American Recovery and Reinvestment Act 

●  State Law Reforms Expanding Scope of  Coverage


○  RILA v. Fielder

Maryland law required employers with 10,000 or more Maryland employees to spend at least 8% of their payroll on employees’ health insurance costs or pay the shortfall to the State of Maryland to support state-subsidized health care programs.  Only Wal-Mart Stores, Inc., was impacted by the law. 
Held:  Preempted
○  Golden Gate Restaurant Association v. City of San Francisco

City of San Francisco ordinance required for-profit employers with 20 or more employees in San Francisco to make health care expenditures for their employees at $1.76 to $1.17 per hour (larger employers paid the higher rate).  Expenditures could be in the form of contributions to HSAs, contributions to employer-sponsored health care plans, or direct reimbursements for employee health care expenses to employees or third party providers.  If the employer had a shortfall in health care expenditures, the difference was paid directly to the City, which used the payments to fund membership for the employee in a city-sponsored health care program (now named “Healthy San Francisco”), or, if the employee was not a San Francisco resident, to a reimbursement account  for medical expenses.  
Held:  Not preempted.
○  Major points of conflict in the two decisions:
Does the state law represent a traditional area of state regulation (health care finance) that is presumed under Travelers to survive ERISA preemption?  


Fielder = No


Golden Gate = Yes

Does the state law impose a burden on the uniform regulation and administration of ERISA plans?


Fielder = Yes


Golden Gate = No

Does the state law violate ERISA’s policy that employer sponsorship of benefit plans is voluntary by mandating a specified level of benefits ?


Fielder = Yes

Golden Gate = No
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