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My goals

· To teach about substance of different statutes 

· To teach methods of proof of different theories of discrimination

· To teach how substance and procedure interact (particularly summary judgment)

· To give students an idea of evidentiary requirements in employment discrimination cases

· To give students information about the EEOC and the way it works; the statute of limitations to file a charge, etc. (Methodology: I use guest speakers for this)

· To give students practice in making arguments, both oral and in writing

· To give students the opportunity to review how to read a divided opinion of the Supreme Court, and the effects of legislative override

· To give students an opportunity to understand the policies behind the employment discrimination law, and to debate the policies with other students in a safe environment

· To give students an opportunity to practice lawyering skills connected with practicing employment discrimination law

· To give students an opportunity to consider how to advise corporate clients to avoid employment discrimination

· To have students read at least two or three law review articles and to understand how they can be used in practice

· To give students an opportunity to use their own lived experiences, and to demonstrate to them how those experiences add to their lawyering skills rather than detracting from them

· To give students the opportunity to examine their own assumptions about discrimination and work, and the relationship between employer and employee

***
I. Short Introduction: Employment at Will Doctrine -- theoretical or structural base of the course. Often explains odd results in Employment Discrimination cases.
II. Overall – Students should learn about differences among statutes

A. Title VII

B. ADEA

C. ADA (I teach this in a separate course)

D. 42 U.S.C. Sec. 1981

E. Your state statute

F. Methodology: Have them skim the different statutes and make up charts answering the following: title of statute, who covered, behavior prohibited, procedural prerequisites, remedies. Draw the chart on the board and have them help you fill it in. You can go back to this throughout the semester and fill in as you go along.
III. Disparate Treatment (individual)
A. Learn and apply the different proof constructs

McDonnell Douglas
/Reeves
; Price Waterhouse
/Mixed Motives/1991 CRA
 and Costa 

Process: Especially Price Waterhouse, Costa, and the 1991 Act provide the opportunity to teach process. 1). How to read Price Waterhouse (a divided Supreme Court opinion); 2). How to read the CRA of 1991 with reference to mixed motives cases; 3). How to read Costa and to understand its effects on Price Waterhouse holding. 
Methodology: Chart on the board listing the important questions in the Price Waterhouse decision; how judges came out on those issues; how the 1991 Act comes out and how Costa comes out. 
B. 
Learn how procedure interacts with substance. 
· Importance of summary judgment – employment discrimination substantive law and summary judgment law inextricably intertwined; Although Reeves was decided on a motion for judgment as a matter of law, (as opposed to summary judgment) it is a good case to explore the importance of facts and inferences that can be drawn from the facts.  It is also a good case for discussing the importance of jury determinations.
Methodology: Give students a memo to write based on a problem that requires them to work with summary judgment and the substantive law of disparate treatment. (E.g. – law clerk memo to judge advising whether s/he should grant the defendant’s motion for summary judgment that would require students to analyze both single and mixed motives case law with reference to the problem at hand. (See assignment on AALS Workshop website)

IV. Disparate Treatment (systemic)

· Teamsters
/Hazelwood
/Bazemore
/Sears

· Learn the theory and proof mechanisms for systemic disparate treatment
· Get some familiarity with statistical proof. 

· Opportunity to introduce expert testimony and Daubert.
 (There is another good opportunity for teaching Daubert when you teach Dukes v. Wal-Mart.
 Dukes also gives the opportunity to reinforce what they learned in the systemic disparate treatment cases, to explore remedies, and to discuss class actions and certifying a class. This opportunity may change, however, if the Ninth Circuit, sitting en banc overturns the panel decision. The en banc oral argument was 3/24/09).

· Affirmative Action – opportunity to have students debate and understand each other’s viewpoints on this issue
· Methodology- Have students select one other person from the class either with whom they assume they disagree about affirmative action or whose views about affirmative action they do not know. Have them talk to each other about affirmative action for about 15 minutes. Students tend to understand each other better after this exercise. First, they have to define affirmative action (which has different meanings for different people, but they don’t realize this). Next, they have to listen to someone else’s opinion. Often they find they are stereotyping each other, and their views are not that far apart.  If they are, they are more open to listen to each other.

· Process - Because the Supreme Court has changed so substantially since the last time it decided an affirmative action Title VII case, this is a good process opportunity. Students read Johnson v. Transportation Agency of Santa Clara County.
 Opportunity to ask, would this Supreme Court come out the same way? Consider Supreme Court opinions in Parents Involved.

· Methodology Give students a problem to write a memo about whether an employee or prospective employee would have a cause of action under stystemic disparate treatment. They write this memo. Then tell them that the client, even if there is no cause of action for systemic disparate treatment, would like to advance women in the company and wants to establish a training program.  Have students write an outline of an affirmative action program that would be legal.  Finally, the most important part is a memo in which the student explains his or her choices in putting together the affirmative action plan. Here, the student has to justify the plan under Johnson, and make a good argument that the current Supreme Court would also find this plan legal under Title VII.  The key seems to be Justice Kennedy. (See assignment on AALS Workshop Website)
V. Disparate Impact

· Process- Opportunity to look at how a statute – the 1991 CRA – affects earlier Supreme Court opinions. Also opportunity to read a statute carefully. 
· Study early opinions, Griggs,
 Watson,
 Wards Cove,
 Connecticut v. Teal,
 Dothard,
 Albemarle,
 etc.
· Study 1991 Act 
 and cases subsequent to the Act. 

· One interesting issue – less restrictive alternative – the statute makes it appear that you don’t even have to prove a disparate impact in these cases, but cases don’t seem to follow what appears to be clear language of the statute.

· Methodology: Using the same fact pattern that you analyzed for systemic disparate treatment, have students analyze in writing whether a plaintiff would have a cause of action under disparate impact. (See assignment on AALS Workshop website)

· Methodology: Time frame is very confusing for students. Have them do a time-line so they understand which cases come before the 1991Act and how the cases relate to each other chronologically.
VI. Dress Codes, Harassment and Retaliation

· Jespersen
 – good case, interesting for students, fun to teach (especially in Las Vegas)
· Process – teach students to read beyond the holding of the case; the plaintiff won, but how would you advise your casino client after this case about requiring cocktail servers to wear skimpy sexy outfits? The language says that dress codes that “impermissibly” sex stereotype will be sex discrimination. Allows you also to review question of BFOQ.  
· Harassment cases – Meritor,
 Harris;
 affirmative defense – Ellerth,
 Faragher,
 Suders 
 and some lower court cases; Review of procedural issues, especially when should summary judgment be available when the employer has the burden of proving the affirmative defense? 
· Retaliation – Can review harassment cases and summary judgment issues in retaliation cases. Breeden,
 Burlington Northern,
CBOCS West,
Gomez-Perez,
Crawford. 

· Methodology: Students interview 5 persons working on the Las Vegas Strip in casinos; they then write policies for sexual harassment and procedures for investigations. Also students prepare training PowerPoints for managers and employees. Finally, they write a memorandum in which they review the law, explain their findings from interviews, explain how they tried to solve the problems through their policies, and, finally, use law review articles to criticize the law. (See assignment on AALS Workshop website) 
***

Two Additional Courses in Employment Discrimination
Employment Discrimination Practicum (2 or 3 credits)

This is an additional course that students in the Employment Discrimination course can take simultaneously.  

Pre-trial Litigation Employment Discrimination Practicum

· Taught in conjunction with a legal writing teacher, an adjunct or by oneself.

· Simulation class. Limited to 12 or 14 students 

· Students work in pairs of 2; half the class represents the plaintiff and half the defendant

· Students interview potential client; (taped) prepare complaint/answer
· Students draft discovery requests

· Students take depositions (taped)

· Students file discovery motions

· Students file motion for summary judgment and response; oral argument

· If there are two faculty members, each can serve as “senior partner” in the law firm representing the plaintiff or defendant. Faculty members also play the role of the court, professor, etc. This gets tricky when only one faculty member plays all roles, but it is possible. 

· Students are really interested in the material and their presence bolsters interest in the rest of the Employment Discrimination class.

***
Intersession: Employment Discrimination: Dress and Appearance Regulation in the Casino Industry (2 credits) (24 hours of class over 6 days)
· Co-taught with Mitu Gulati of Duke Law School
· Interested in how law is interpreted on the ground
· We have an empirical research project based on interviews of judges and lawyers to figure out how law is interpreted on the ground
· Used Jespersen v. Harrah’s Operating Co. as the center of the course (and our research)
· Jespersen was a bartender at Harrah’s in Reno for 20 years when the company created the “Personal Best” program and required all women to wear makeup. All men required to keep their hair short. Darlene Jespersen was fired for refusing to wear makeup.
· Ninth Circuit en banc held that Darlene had not presented sufficient evidence of unequal burdens on men and women and therefore upheld her firing.
· But – Ninth Circuit implied that if there were a factual showing of unequal burdens imposed by the dress or appearance code the plaintiff would win.
· Ninth Circuit also stated that if the dress code impermissibly sex stereotyped, it could constitute sex discrimination.
· Given the language of the case, one would predict that lawyers would advise casinos to change their dress codes, especially those of the cocktail servers who work in very skimpy outfits.  
· Our preliminary research showed few changes and the lawyers denied that the case was trouble for the casinos.
· In the course, students were assigned to read a number of cases including Jespersen, and to read a number of law review articles. 
· We invited guest speakers – Kate Bartlett, lawyers from the EEOC, lawyers representing the casinos, lawyers who are in-house counsel at the casinos, casino workers.
· We discussed the cases and law review articles with the students in light of the comments of the guest speakers.
· Students were told to observe the casinos and to interview casino workers in two different settings.
· Students wrote papers incorporating the information they got from the guest speakers, the interviews, the cases, the law review articles.
· Their papers were composed of four parts: first, they described the law; second, they made predictions based on Jespersen as to what one would expect the casinos to do about dress and appearance codes; third, they described what the casinos were doing (or not doing) in reaction to the case, based on personal observation and their interviews as well as the guest speakers; fourth, they made a critique of why the casinos responded the way they did and their justifications, and used law review articles to think critically about what they had seen and heard.

· This course was particularly gratifying because: 1)The students were able to bring their own lived experience into the course, but at the same time, we asked them to examine their assumptions about Las Vegas and employment discrimination; 2) The students had to read and use law review articles to think and write critically about the problem. (For course description, see AALS Workshop website).
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