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Organizational Compliance and Individual Accountability

Orly Lobel*
Talk Outline
In light of broad shifts from command-and-control regulation to new governance processes, the corollary to skepticism about government’s ability to remedy organizational illegalities is trust in the ability of individuals to internally confront violations. In a series of articles, normative and empirical, I develop that argument that the balance between exit, voice, and loyalty has changed and that we need a conceptual framework for the law of work that integrates new insights about the post-industrial economy, organizational theory, and regulatory effectiveness. This means linking together three prominent developments: retaliatory discharge in constitutional and statutory law, the rise of new governance approaches to regulation and lessons from institutional and behavioral research. Currently, the law is in a state of asymmetry. While recent regulatory reforms harness the internal compliance capabilities of organizations, connoting a new notion of private accountability, the laws of organizational voice – allowing employees to speak out against wrongdoing in the workplace -- have remained stagnant and anti-retaliation protections prioritize exit over internal dissent. Invariably, reporting corrupt behavior in complex organizations conjures up deep tensions. Good governance requires loyalty, organizational accountability, and internal problem-solving. At the same time, whistleblowing requires an individual to supersede immediate authorities, even in contexts of sensitive information. 
Despite pervasive judicial and statutory divides on the reach and application of whistleblowing protections, analysis of the principles underlying these questions is scarce. We need to develop principles for protected communication and individual responsibility for organizational misconduct and to test ways to better align the law of the workplace with recent business and regulatory developments in the new economy. In a forthcoming article, Citizenship, Organizational Citizenship, and the Laws of Overlapping Obligations (California Law Review 2009) I argue that in order to reconcile the demands of citizenship and organizational citizenship in institutional settings, legal principles must be developed with regard to the interaction between the substance and form of dissent, prioritizing voice and internal resolution over exit except under extraordinary circumstances. Furthermore, in-group loyalty must be connected to dynamic learning rather than to the status quo. The article calls for the adoption of sequenced protections, creating a reporting pyramid that prioritizes internal problem-solving when feasible.

The Reporting Pyramid
Source: Lobel, Citizenship, Organizational Citizenship, and the Laws of Overlapping Obligations (California Law Review 2009). 

In a related series of empirical studies, my collaborator Yuval Feldman and I test the behavior and decision making patterns of potential employee whistleblowers. In Behavioral Versus Institutional Antecedents of Decentralized Enforcement: An Experimental Approach (Regulation & Governance 2008) Feldman and I  report on a study conducted in the United States and Israel examining the behavior of individuals when confronting workplace unlawful conduct. The study provides novel insights into the relationships between state-based, organizational-based, and employee-based enforcement. It finds that the likelihood and the manner of reporting will vary depending on the type of illegality and is strongly correlated to perceptions of legitimacy, job security, and voice within the workplace. Comparing illegalities, employees prefer to report clear violations by rank-and-file employees rather than violations by managers. At the same time, external reporting to government or media entities is most likely when violations involve the organization as a whole or implicates top management. The study also finds cultural and gender differences in reporting patterns. Finally, the study demonstrates that social norms are more predictive of social enforcement than expected organizational costs. 

In a forthcoming article The Incentives Matrix: Experimental Studies of the Comparative Effectiveness of Regulatory Systems, we report findings of our next stage studies further examining the behavior of individuals when confronting unlawful conduct at the workplace.  By further exploring the interplay between internal and externalenforcement motivation, these experiments provide novel insights into the comparative advantages of systems that incentivize compliance and social enforcement. Our findings offer important practical and theoretical advances to several strands of inquiry, including the existence of a “holier than thou” effect in the legal context, gender differences among social enforcers, and the importance of framing misconduct and legal mechanisms for better compliance.  At a broader level, the study contributes to the empirical literature about individual and group behavior, including debates on motivational crowding-out, trust, and the ability of individuals to rationally balance the costs and benefits of their decisions. The article presents a series of experimental studies we conducted that examine how incentives and variance in regulatory mechanisms -- including monetary rewards, protective rights, positive obligations, and liabilities -- affect individual motivation and behavior in the context of legal compliance. While the findings reveal the comparative advantages of certain regulatory mechanisms, actual variations in different legal mechanisms have largely been a product of historical contingencies and a lack of knowledge about the effects of each mechanism.
In sum, despite its profound significance and impact on market and social function, there has been scarce study of the antecedents to effective social enforcement. The studies and theoretical inquiries I will discuss at the workshop were designed to better inform the competing theoretical predictions and normative arguments regarding the optimal mechanism design. In light of new findings, I will argue that our laws must draw upon the comparative advantages of various incentive structures and to aim for a better fit between regulatory design and organizational and individual motivation.
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