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I. Introduction and Summary of Key Provisions

The Employee Free Choice Act of 2009 (H.R. 1409, S. 560) not only represents the most significant piece of labor legislation pending before the 111th Congress.  It easily constitutes one of the most controversial pieces of legislation that the current Congress will address—and this in a session in which such hotly disputed matters such as health-care, expansion of the economic stimulus, banking regulation and tax reform—to name but a few matters—share the legislative agenda.  EFCA represents the most energetic attempt to amend the terms of the National Labor Relations Act since the failed efforts in the early 1990s.  If it were passed, EFCA would be the most substantial change in the terms of the NLRA since the 1947 Taft-Hartley Amendments.

In key part, EFCA would amend the National Labor Relations Act in the following ways:

1. Certification of Bargaining Representative on Authorization Cards.  The bill would add a Section 9(c)(6) to the Act, providing that where a representation petition has been filed and “the Board finds that a majority of employees in a unit appropriate for bargaining” has signed valid authorization cards, “the Board shall not direct an election, but shall certify the individual or labor organization” so designated as the collective bargaining representative.  The bill would add a Section 9(c)(7) directing the Board to develop “model collective bargaining authorization language” for use on authorization cards and procedures to be used by the Board to determine the validity of signed authorization cards.
2.  First Contract Interest Arbitration.  The bill would add a Section 8(h) to the Act to facilitate initial agreements.  To prevent delays in negotiations, EFCA would require an employer to bargain within 10 days after receiving a written bargaining demand. After 90 days, either party could request the intervention of Federal Mediation and Conciliation Service.  If no agreement has been reached 30 days after the request for mediation had been made, “the Service shall refer the dispute to an arbitration board established in accordance with such regulations as may be prescribed by the Service.”  The arbitration panel “shall render a decision settling the dispute” which “shall be binding upon the parties for a period of 2 years” unless the parties subsequently agree otherwise.

3.  Injunctive Relief and Enhanced Penalties during Organizing Drives and First Contract Negotiations.  EFCA would erect special penalties for employer unfair labor practices during what might be called the critical period that commences with the start of an organizational campaign and that ends with the parties entering a first collective bargaining agreement.  EFCA would require the same expedited handling of Section 8(a)(1) and (3) charges during this critical period that current Section 10(l) provides for unfair labor practice charges under Section 8(b)(4).  EFCA also would provide a triple backpay award to any employee unlawfully discharged during this period.  In addition, an “employer who willfully or repeatedly commits any unfair labor practice” under Section 8(a)(1) or (3) during the critical period could be “subject to a civil penalty” not to exceed $20,000 for each violation.
II. Sponsors, Predecessors, Parties and Prospects

EFCA was introduced in the 111th Congress on March 10.  Senators Edward Kennedy (D-MA) and Tom Harkin (D-IA) were the chief Senate co-sponsors of the bill, while George Miller (D-CA) was the chief sponsor of the bill in the House.  The bill had 40 co-sponsors in the Senate and 223 in the House, including 3 Republicans.  

A bill with the same terms had been introduced in Congress in 2007.  It passed the House on a vote of 241-185 in March of that year, but died in the Senate in June, 9 votes short of the 60 votes needed to invoke cloture.  In addition to all 48 Democratic senators, 2 Independents (Sanders of Vermont and Lieberman of Connecticut) as well as Arlen Specter (R-PA) voted in favor of the motion for cloture.  

Organized labor has made it clear that EFCA represents its key legislative goal and it has concentrated enormous resources and much of its prestige on obtaining it.  The Obama Administration has announced its full support for the bill, but it has taken a restrained approach to date in its backing, which may reflect its unwillingness to commit its political capital on a bill that appears to lack sufficient backing to pass the Senate.  For its part, Randel Johnson, the Vice-President of the U.S. Chamber of Commerce has stated that the struggle over EFCA “will be a firestorm, bordering on Armageddon” and has devoted a reported $10 million dollar campaign to defeat the bill.  
On March 22, three large employers, Costco Wholesale Corp., Starbucks Coffee Corp., and Whole Foods Markets, announced the formation of a “Committee to Level the Playing Field for Union Elections.”  The Committee has issued a 6 point “Statement of Principles” intended as a “third way” to provide labor law reform.  The Principles represent an effort “substantially level the playing field for union organizers, improve their access to employees and provide a fair chance to make their case for a union election.”   Among other things, the plan would;

[1] retain the secret ballot for all representation questions; 
[2] treat certification and decertification of representatives “equally,” including allowing management to file decertification petitions; 
[3] guarantee a fixed-time period for elections; 
[4] permit unions equal access to employees during election campaigns by holding meetings at neutral locations; 
[5] provide for expedited enforcement proceedings against both labor and management violators and stricter penalties for willful and repeated violations, including provisions for the issuance of mandatory injunctions; 

[6] “preserve private collective bargaining” by making no provision for mandatory interest arbitration; however, the principles call for “an expedited time table” by which to begin bargaining after certification and for stricter penalties and expedited enforcement for violations of the duty to bargain in good faith.
The AFL-CIO, the Democratic leadership, at least one Republican, and a variety of employers’ representatives all have condemned the “third way”

As of late April, the chances for the passage of EFCA in the first term of the 111th Congress appear dim.  The bill appears very likely to pass the House, but the necessary support for the bill in the Senate is lacking.  Several Democratic senators, including Diane Feinstein (CA), Mark Udall (CO), Michael Bennet (CO), Blanche Lincoln (AR.), Mark Pryor (AR.), and Ben Nelson (NE) remain uncommitted to the bill in its current form.  Despite the fact that he co-sponsored the bill in 2003 and voted for cloture last year, and despite his recent switch to the Democratic Party, Sen. Alan Specter has announced that he will continue to oppose EFCA until the economy improves.  Even moderate Republican senators like Olympia Snowe and Susan Collins of Maine oppose the bill because of its elimination of secret ballot elections.
At present, labor has shown willingness to compromise on EFCA, but they have not detailed what they would accept, while opponents, undoubtedly feeling that they have the upper-hand, have shown little inclination to negotiate.  On his web-page, John Sweeney, the current President of the AFL-CIO, states that any compromises on the terms of EFCA must be measured by their adherence to “three basic, non-negotiable principles.”  According to Sweeney, any acceptable labor law reform must “Provide workers a real choice to form unions and bargain for a better life, free from intimidation; Stop the endless delays in negotiating a first contract; Create real penalties for violating the law.” 

III.  Labor Law Reform in Recent Historical Perspective:


EFCA represents the latest attempt to gain substantial changes in the terms of the National Labor Relations Act.  The last successful attempt to amend the Act occurred in 1974 with the passage of the health care amendments.  Those amendments eliminated the statutory exclusion of non-profit private health care institutions from coverage under the NLRA and established special notice and cooling-off periods concerning the termination or modification of collective bargaining agreements at health-care institutions.  The amendments also imposed special notice requirements regarding picketing and strikes at such institutions.  Those amendments passed Congress with little opposition or debate and were signed by President Ford.  This marks the last time that any substantive amendments have been made to the terms of the Act.

Several unsuccessful efforts to amend the statute have occurred.  These include:


1. The 1977 Labor Law Reform bill.  There are some similarities between the 1977 bill and EFCA.  The 1977 bill had the backing of the Carter Administration; then-Secretary of Labor Ray Marshall played a major part in its promotion.  The bill was sponsored by Senators Williams (D-NJ) and Javits (R-NY) and by Rep. Thompson (D—NJ).  The bill died in the Senate in 1978 after its supporters failed to gain cloture.  Among other things, as introduced, the 1977 bill:
1. made provisions for union access to employees during representation campaigns

2. provided for expedited election procedures—
· within 15 days of the filing of a petition where a majority of employees in an appropriate bargaining unit had designated a representative to whom the employer had refused recognition.

· within 45 days in other cases except those of “exceptional novelty or complexity,” where 75 days was to be permitted.

3.   provided for a three-year disbarment from government contracts for employers found to have “willfully” violated the statute.
4.   permitted the grant of a double-backpay award against employers or unions as “liquidated damages” to persons unlawfully discriminated against during the period from the filing of an election petition to the conclusion of the first collective bargaining agreement.
5.
 provided for compensation in delay in bargaining cases measured by the difference between the wages they received multiplied by the percentage of change in wages and benefits measured by Bureau of Labor Statistics surveys.

2. The “common-situs” picketing bill of 1977:   this bill would have permitted picketing on common job sites by building-trades unions.  Then Secretary of Labor John Dunlop supported the bill, seeing it in part as an exchange for an opportunity to centralize the historically-fragmented pattern of bargaining in the construction trades.  Dunlop resigned after President Ford’s veto of the bill in December 1977.
3. “Striker-replacement” bills:  several efforts were made in the late 1980s and early 1990s legislatively to overrule the Mackay Radio doctrine that permits the permanent replacement of economic strikers.  

IV.  EFCA:  an assessment of the bill, the parties’ positions, and its likely impact if enacted.


At least publicly, the union movement has taken the position that EFCA will even the playing field and will permit workers much greater ability successfully to organize themselves.  Many employers have asserted, among other things, that passage of the bill would allow union representatives to coerce workers to sign authorization cards. Many also, implicitly at least, seem to agree that passage of the bill would lead to an upsurge in organizing that ultimately would lead to higher costs and job losses.

I am dubious about many of the claims made by both sides on the likely impact of EFCA.  In particular, I am doubtful that passage of the law will lead to any extensive or long-term surge in union membership.  Among other things, I question the apparent assumption that EFCA will reduce employer anti-union campaigns; I am not sure that the bill actually will protect the identity of union supporters, thereby doing away with feelings—rightly grounded or otherwise—of employer coercion; I expect the bill will lead to greater judicial scrutiny of election-related issues.  Lastly, the bill does not—and cannot—address what I see as the underlying problem for union organizers:  a culture of individualism, one in which people increasingly have not only no standing relationships with any social institutions, but even with long-term intimate relationships with each other.
A Partial Summary of Doubts and Questions:
1.  Supporters of the bill seem to assume that union organization efforts will proceed in secret, without employer knowledge, until a demand is made.  This assumption seems unwarranted and contrary to experience.
2.  The Canadian experience reveals that where representation demands can be established on cards, employers have a strong incentive to engage in pre-emptive campaigns.  Instead of doing away with campaigns, the law may have exacerbated them.
3. Where a union asserts that it has a majority on cards, the employer will ask to examine them.  EFCA is silent on procedures for verification, but I doubt that the courts will be.

4.  EFCA is silent on revocation of authorization cards, although this issue undoubtedly will present itself.

5.  Unit determination questions and questions about the supervisory status of employees will arise and will remain grounds for challenging representation claims.  EFCA is silent on these issues.
6.  Elections and secret ballots are an integral part of democratic practice and the American psyche.  Admittedly, much distinguishes a union organizing campaign from a political election, as cases from Peter Cailler Kohler Swiss Chocolates Co.  to the Supreme Court’s opinion in Gissel recognize.  Nevertheless, many workers themselves value the ballot and many may regard casting it to be the proper end of any effort.  In part, I wonder whether the lack of any mechanism in EFCA to provide for a secret-ballot election would de-legitimatize union organization efforts.  Certainly, the lack of a mechanism has undermined legislative support for the bill in the Senate.
7.  I wonder whether binding interest arbitration, among other things, would over time actually decrease solidarity in new bargaining units.  I also have qualms about its impact on the system of free collective bargaining.  Perhaps protections for strikers might have been a better approach?
8.  The greatest problem is a cultural one.  Union decline must be seen in the context of the decline of other mediating groups:  family decline, decline in church and voluntary association memberships generally, etc.  One also can note that union membership has been in decline even in those legal regimes with laws and regulations highly supportive of unionization.[image: image1][image: image2][image: image3][image: image4][image: image5][image: image6]
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