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I.  The History

A.  Alexander v. Gardner-Denver, 415 U.S. 36 (1974)

1.  Employee could proceed with race discrimination claim under Title VII although union had arbitrated his discharge grievance under cba

2. Rationale – union could not waive individual’s statutory right and the cba arbitration process was for enforcing contractual not statutory rights

3. Court also rejected judicial deferral to the arbitrator’s decision

B. Gilmer v. Interstate/Johnson/Lane, 500 U.S. 20 (1991)

Individual employee could waive his right to a judicial forum for ADEA claims as nothing in ADEA precluded such a waiver and arbitration is merely a different and adequate forum

C. Wright v. Universal Maritime Service Corp., 525 U.S. 70 (1998)
If a union can waive an employee’s statutory right to a judicial forum, the waiver must be clear and unmistakable (ADA case)
II. 14 Penn Plaza v. Pyett, 129 S.Ct. 1456 (2009)

A. The Facts

1. Employees were transferred to different positions after their union agreed with the employer to bring in another company to provide services.  They filed grievances which claimed age discrimination and violations of contractual seniority and overtime provisions.
2. After the union withdrew the discrimination claims from arbitration, the employees sued and the employer moved to compel arbitration.
3. Cba made the grievance and arbitration procedure the “sole and exclusive” remedy for discrimination including claims under ADEA and state and local discrimination law.
B. The Lower Courts

Both the district court and Second Circuit denied the motion on the basis of Gardner-Denver, which the courts read as holding that clauses in a  collective bargaining agreement “which purport to waive employees’ rights to a federal forum with respect to statutory claims, are unenforceable.” 498 F.3d at 93-4. 

C. The Supreme Court (in a 5-4 decision)
1. Justice Thomas found no barrier to union waiver of employees’ judicial forum for statutory claims based on the union’s broad authority to negotiate, limited only by the duty of fair representation, and the absence of any restriction in ADEA 

2. The court did not read Gardner-Denver as precluding a waiver but rather as holding that there was no waiver (or preclusion) in that case because the cba did not cover statutory claims

3. The opinion suggests that any concern for conflict of interests between the individual employee and the collective is a matter for Congress and the “proves too much” for the emphasis on collective interests is the premise of the NLRA; additionally the duty of fair representation protects individuals
4. Because the employees had “acknowledged” in the courts below that the cba provision was “sufficiently explicit” to preclude the lawsuit, the court refused to consider the argument that the waiver was  not clear and unmistakable

5. The court declined to address the question of whether a process that allows the union to block arbitration of statutory claims would constitute an impermissible substantive waiver

6. Justice Stevens criticized the majority for “reexamining the statutory questions resolved in Gardner-Denver through the lens of the policy favoring arbitration” and Justice Souter’s dissent also would have affirmed based on Gardner-Denver
III. Criticisms of the decision

A.  The Court ignores the difference between arbitration under a collective bargaining agreement, which is part of the process of negotiation and establishment of terms and conditions of employment and a substitute for the strike, and arbitration of statutory claims, which is a substitute for litigation.
B. The Court incorrectly assumes that the duty of fair representation will protect employees. 

C. The Court assumes that the arbitration of statutory claims is a mandatory subject of bargaining.
D. The Court ignores other very important reasons for the Gardner-Denver  decision, including the potential for conflict between the interests of the majority and the individual.  While unions resolve these conflicts under the collective bargaining agreement, statutory rights should not be subject to sacrifice in this way.
E. Unions have limited expertise in arbitrating statutory claims and often do not use attorneys to arbitrate.
F. Justice Thomas relies on the absence of statutory language precluding arbitration, ignoring the fact that there was no reason to include such language because of the state of the law at the time.
IV.  The Future

A.  What is a clear and unmistakable waiver? 
1. While the Court did not address the issue, the Fourth Circuit has ruled that an arbitration clause that includes statutory claims or incorporation of a statute into an agreement with an arbitration provision is sufficient.  See Brown v. ABF Freight Systems, Inc. 183 F.3d 319  (1999).

2. Neither a general antidiscrimination requirement nor a clause that parrots the statutory language is sufficient in the Fourth Circuit. Id.; Carson v. Giant Food Inc., 175 F.3d 325 (1999).

3. An agreement to abide by the statute and a statement that claims under this section are subject to arbitration was sufficient to require arbitration. Safrit v. Cone Mills, 248 F.3d 306 (4th Cir. 2001).

4.  District courts in the 4th Circuit have found a waiver when the claim is heard by a joint labor-management committee instead of a neutral arbitrator. See Saunders v. Int'l Longshoremen's Ass'n, AFL-CIO, 265 F.Supp.2d 624, 627-28 (E.D.Va. 2003).
5. The clause in Pyett made arbitration the sole and exclusive remedy – will such language be required?  It has not been in the 4th Circuit.

B. Is such a clause a mandatory subject of bargaining?

1. Justice Thomas stated that it was, citing the breadth of the NLRA’s bargaining requirements, but his statement is certainly dicta.

2. In ALPA v. Northwest Airlines, 199 F.3d 477 (1999), the D.C. Circuit held that it was not a mandatory bargaining subject under the Railway Labor Act but Judge Edwards relied in large part on the conclusion that the union could not waive the employee’s rights, now rejected by Pyett.
3.  In Utility Vault, 345 NLRB 79 (2005),the NLRB agreed with the ALJ that unilateral imposition of a Dispute Resolution Program that encompassed statutory claims violated Section 8(a)(5), although one could argue, based on NLRA precedent, that because arbitration effects a waiver of a statutory right to a judicial forum, it is not a mandatory subject of bargaining.  See Ann C. Hodges, Arbitration of Statutory Claims in the Unionized Workplace:  Is Bargaining with the Union Required?  16 Ohio St. J. Disp. Resolution 513 (2001).
4. Although ALPA v. Northwest Airlines, allowed unilateral imposition of arbitration on employees, one could also argue that even if it is a nonmandatory subject, it is so intertwined with mandatory subjects that unilateral imposition is impermissible. Id. at 544-556.
5. If the subject is mandatory, unilateral imposition at impasse would not be permissible because a waiver cannot be unilaterally implemented, nor can arbitration, which requires agreement.  Also there would be no clear and unequivocal waiver.

C.  The response of employers

1.  Many employers prefer arbitration to litigation.
2. Where arbitration is possible under the cba, why not require arbitration of statutory claims also and preclude two bites at the apple?
3. Employers may have more arbitrations, but fewer lawsuits, if individual employees can invoke arbitration.

4. What will it take to obtain a waiver in negotiations?

5. Some contracts may already contain such waivers, intentionally or inadvertently.
D. The response of unions

1.  Will they be able to resist negotiating waivers? If I were a union lawyer, I would recommend against negotiating waivers.

2. If they agree to a waiver, should the statutory claims be arbitrated using the existing grievance procedure?

a. Union resources are limited.
b. Unions may not use attorneys for arbitration although they may need to do so if they are arbitrating statutory claims.
c. Many union officials have limited knowledge and expertise regarding legal claims.
d. Some labor arbitrators do not have legal expertise; arbitrator selection may need modification.
e. Will the existing procedure permit discovery or subpoenas of witnesses and documents?  (The union may be able to obtain some necessary information through its rights under the NLRA). 
f. What if the existing procedure uses a joint labor-management committee rather than a neutral arbitrator?  Can the union negotiate a waiver?

g. Should the union permit the employee to arbitrate if the union has insufficient resources or decides not to arbitrate for other reasons?  
i. The employee’s claim may implicate the cba so how does the union retain some control over arguments that may adversely impact others in the bargaining unit?
ii. The employer may have less incentive to agree to arbitration if the union is not performing a screening function for grievances.  For example in Pyett, the union decided not to arbitrate the age discrimination claims because it had agreed to the change that led to the claim.  How would the employer feel about having to arbitrate something that the union agreed to?

iii. Will the employee be able to find an attorney to arbitrate?
iv. Will this right apply only to legal claims?

h. What will be the effect of the union’s refusal to arbitrate if the union does not permit the employee to arbitrate?  
i. The union may be sued for breach of the duty of fair representation and perhaps also for discrimination.  While the standard of deference to union decisions is high, defending such a case will be costly.  Will the court apply the same deferential standard where an employee’s statutory right is at stake?
ii. The Supreme Court did not decide this question but it seems unlikely that the court would allow the employee to sue, for then unions would simply refuse to arbitrate statutory claims to permit litigation.
iii. The 4th Circuit has not been troubled by the fact that employees whose union refuses to arbitrate have no forum for their statutory claim. See Safrit v. Cone Mills, supra. 
3. Negotiating a separate procedure for statutory claims

a.  The union could negotiate a procedure that provides significant protections, like the Due Process Protocol, and such a procedure might be more valuable to employees than an employer-designed and imposed procedure.
b. Would the duty of fair representation apply to the union in connection with this procedure?

c. Could the union help some employees with their claims and not others without violating the duty of fair representation or at least risking a lawsuit?

d. Many statutory and contractual claims are intertwined – a discharge alleged as discriminatory and not for just cause or discipline for absences that might be covered by the FMLA.  Which procedure would be used?  Would the employee have a choice?  The union?  The union would need to preserve a right to intervene in the statutory arbitration to advocate on issues that affected contract interpretation.  Could the union be sued for breach of the duty of fair representation if its position contradicted that of the employee?
e. Will enforcement of decisions proceed under the FAA or Section 301 of the NLRA?

4. Negotiate a mediation option instead of or in addition to arbitration

E. The response of employees

1. Employees should file claims with government agencies.  Those are not precluded by arbitration agreements.  EEOC v. Waffle House, 534 U.S. 279 (2002).

2. Among the difficulties for the employee in using the contractual grievance and arbitration procedure are the union’s control of the procedure and the decisions such as whether to arbitrate, choice of arbitrator, choice of arbitration advocate, and arbitration strategy.  
3. Employees may be able to challenge the procedure on the same grounds as procedures are challenged in nonunion workplaces – unconscionability and inability to effectuate substantive statutory rights. The fact that the arbitration procedure is contractual and controlled by the union will not alone be enough.  
4. Is there discovery, an ability to subpoena witnesses and documents? Is there a neutral arbitrator? Can class actions be arbitrated? Are any of these required for the procedure to be upheld as adequate to vindicate the employee’s statutory rights?
5.  Employees can sue the union for breach of the duty of fair representation but unless the standard is changed, the standard is deferential to union decision-making because of the union’s duty to the collective whole.  
6. Counsel for employees will have to decide whether to use the arbitration process or go to court and try to challenge it.
7. For low wage employees who have difficulty obtaining counsel the collectively bargained procedure may be beneficial but if they have a union contract anyway, did they gain anything by this decision?  Perhaps the ability to get statutory damages. In such workplaces would the employer have an incentive to negotiate inclusion of statutory claims?

F. The response of Congress

1.  S. 931, recently introduced into Congress, would amend the Federal Arbitration Act, to preclude mandatory arbitration of employment and civil rights disputes and would also give courts jurisdiction to decide if there was an agreement to arbitrate.

2. S. 931 does not apply to collective bargaining agreements except to preclude waivers of employee rights to judicial enforcement of statutory or constitutional rights, thus overturning Pyett. 

3. H.R. 1020, the corresponding bill introduced before Pyett, does not contain a provision precluding union waivers of employee rights.
