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An Outline of the Presentation: By Michael Z. Green, Professor of Law and Associate Dean for Faculty Research & Development, Texas Wesleyan University School of Law
Introduction:


On April 1, 2009, the Supreme Court issued its long-awaited decision in 14 Penn Plaza LLC v. Pyett. In a 5-4 majority opinion (authored by Justice Clarence Thomas, joined by Chief Justice John Roberts and Justices Samuel Alito, Anthony Kennedy, and Antonin Scalia), the Court held that a union can agree to waive individual employees’ statutory rights to pursue discrimination claims in court. A clear and unmistakable waiver of court access can be achieved by agreeing explicitly to resolve statutory discrimination claims under the arbitration process covered within a collective bargaining agreement (CBA). In addressing this matter, the Court had to navigate complex issues regarding the merger of principles under three different statutory regimes, the Federal Arbitration Act (FAA), the Age Discrimination in Employment Act (ADEA), and the National Labor Relations Act, as amended (NLRA). The Pyett case rejected the lower court’s finding that the decision in Alexander v. Gardner-Denver, 415 U.S. 36 (1974) forbid enforcement of judicial forum waivers in a CBA. Two dissenting opinions were filed by Justice John Paul Stevens and by Justice David Souter, who was joined by Justice Stevens, along with Justice Stephen Breyer and Justice Ruth Bader Ginsburg.

The Wright of the Pyett Decision:

The Court had given a precursor to its decision in Pyett when it decided Wright v.

Universal Maritime Services Corp., 525 U.S. 70 (1998).  In Wright, the Court discussed the possibility that a union’s agreement to arbitrate statutory discrimination claims in a CBA could waive employees’ court actions. The Court chose not to rule on whether the enforcement of such a waiver could occur because no valid waiver existed in that case. The Court in Wright did find that any such waiver must be “clear and unmistakable” to balance employees’ individual rights to pursue statutory claims with employees’ collective rights in the unionized workplace under the NLRA.


In Pyett, the Court reviewed the following specific CBA language authorizing resolution of statutory discrimination claims pursuant to the arbitration process: 
There shall be no discrimination against any present or future employee by reason of race, creed, color, age, disability, national origin, sex, union membership, or any characteristic protected by law, including, but not limited to, claims made pursuant to Title VII of the Civil Rights Act, the Americans with Disabilities Act, the Age Discrimination in Employment Act, the New York State Human Rights Law, the New York City Human Rights Code, ..., or any other similar laws, rules or regulations. All such claims shall be subject to the grievance and arbitration procedures (Articles V and VI [of the CBA]) as the sole and exclusive remedy for violations. Arbitrators shall apply appropriate law in rendering decisions based upon claims of discrimination. 

Given this clear language within the CBA, the Court’s indications in Wright and its prior decisions that broadly endorsed the use of arbitration to resolve statutory claims as a strong policy of the FAA, the finding that a clear and unmistakable waiver had occurred in Pyett should not have been much of a surprise.

The Wrong of the Pyett Decision:

Without relying on Wright, the Pyett case rejected as “dicta” the longstanding concern from Gardner-Denver about balancing the conflict between majoritarian principles under labor law with individual principles embodied in statutory discrimination law. The Court also found that this “conflict- of-interest concern” was not a limit to be read into ADEA. As Justice Thomas suggested, the failure to focus on Wright and its similar reasoning for requiring a clear and unmistakable waiver appeared to be aimed at the Court’s desire to circumvent thirty-five years of precedent without overruling Gardner-Denver: 

Wright ... neither endorsed Gardner-Denver’s broad language nor suggested a particular result in this case.... Because today’s decision does not contradict the holding of Gardner-Denver, we need not resolve the stare decisis concerns raised by the dissenting opinions . . . . But given the development of this Court’s arbitration jurisprudence in the intervening years, ... Gardner-Denver would appear to be a strong candidate for overruling if the dissents’ broad view of its holding...were correct. 
This artful dodging in not openly recognizing that it was reversing Gardner-Denver represents the Court’s first wrong step.


The Court takes another misstep by not addressing the concern that a union could waive individual employee rights to court access on one hand and then on the other hand decide not to pursue that same claim in arbitration within the limits of the NLRA’s duty of fair representation (DFR) analysis. Would this prevent an individual employee’s statutory claim from being effectively vindicated? The Court called it “speculation” to resolve this issue because of factual disputes that had not been fully briefed or covered in earlier proceedings. In his dissent, Justice David Souter suggested the Pyett decision may have no impact due to its failure to address this issue: “On one level, the majority opinion may have little effect, for it explicitly reserves the question whether a CBA's waiver of a judicial forum is enforceable when the union controls access to and presentation of employees' claims in arbitration ... which is ‘usually the case.’”

A final misstep and the most serious one in my opinion occurred when the Court made some unnecessary comments about the duty to bargain under the NLRA by stating that the agreement to arbitrate statutory claims was a “freely negotiated contractual term” and a “‘condition of employment’ subject to mandatory bargaining.” If the Court also meant that waivers to court access for statutory claims via arbitration are mandatory subjects of bargaining, then the Court went too far. Arguably an employer and union could then bargain to impasse and the waiver would become part of the CBA if it was within the employer’s last offer on the table. As a result, an employer could effectuate a waiver without the individual employees’ or the union’s actual agreement. Such a consequence represents a matter that has not yet been clearly addressed by the National Labor Relations Board (NLRB) in interpreting the NLRA or even exploring the possibility that such actions might be inherently destructive of the union’s role as exclusive bargaining representative of the employees.

Once the Court in Pyett found that the language in the CBA constituted a clear and unmistakable waiver, it really had no need to even mention mandatory subject status.  The status of the scope of the duty to bargain, either permissive or mandatory, was not sufficiently explored by the parties in the case given that there was no dispute that the parties had freely negotiated the terms.  Accordingly, I would respond that Justice Thomas’ reference to a mandatory subject of bargaining for the waiver in Pyett is the type of dicta that he complained about in Gardner-Denver.  In going forward on the question of the scope of the duty to bargain such waivers, this issue should first be addressed on a clean slate by the NLRB.
Conclusion:


The Pyett decision reasonably flows from the clear and unmistakable waiver analysis the Court expressed in its earlier Wright decision. However, the decision failed by not addressing the parameters for enforcing court waivers when the union decides not to pursue the claim through arbitration as allowed within the scope of its duty of fair representation. Finally, the Court may have unintentionally confused the issue regarding how these waivers may be negotiated if they are deemed mandatory subjects of bargaining to be implemented after reaching impasse. While I am a proponent of arbitration, the Court’s erosion of precedent lasting thirty-five years without congressional action seems troubling. This reminds me of the Court’s discrimination decisions in 1989 that led to passage of the Civil Rights Act of 1991.
Justice Thomas’ decision in Pyett even asserts that the Court may be willing to officially overrule Gardner-Denver, if necessary, to respond to the claims in the dissents by Justice Stevens and Justice Souter about stare decisis.  In making this assertion, the Court ironically cites to Patterson v. McClean Credit Union, 491 U.S. 164 (1989) as authority for the Court’s ability to reverse.  However, Patterson was one of the decisions that sparked Congress to eventually pass the Civil Rights Act of 1991 as a response to the Court’s actions in reversing its longstanding analysis of an employment discrimination statute. Thus, the citation to Patterson may be more of a predictor that Congress may end up responding to Pyett in a similar way with legislation correcting the Court’s analysis.  
In fact, pending legislation, the Arbitration Fairness Act of 2009, would ban pre-dispute agreements to arbitrate employment disputes.  That legislation was last offered in February 2009, two months before the Pyett decision.  It specifically excludes provisions in a CBA from its coverage.  So Congress will need to factor in the Pyett decision to decide whether to also ban pre-dispute agreements to arbitrate in a collective bargaining agreement as it goes forward with any final revisions to the Arbitration Fairness Act of 2009 if Congress ends up getting the votes to send it to the President to sign into law.  


Regardless of what Congress does, the ramifications from the Pyett decision require further analysis.  It is my assumption that most unions won’t pursue the opportunity that Pyett makes available.  Furthermore, what Pyett means when union employees have discrimination claims may engender more litigation that may answer many of the issues that the Pyett decision failed to address.  This includes the issue of what exactly will be required for a clear and unmistakable waiver and how the union’s ability to choose not to pursue a claim within the scope of its DFR responsibilities may inhibit an employee from effectively vindicating a statutory discrimination claim.  And the prospects for bargaining about these waivers, either as a mandatory or permissive subject, may be the most important issue. Therefore, Pyett may have merely opened the door without really having any significance as Justice Souter claims.  Ultimately, Pyett’s significance may be determined by what happens when more court decisions addressing employer, employee and union responses to Pyett help explain what Pyett really meant.
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