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Submitted by David Gregory on April 20, 2009 for presentation by invitation at the Association of American Law Schools’ Workshop on Work Law, Long Beach, California, June 11, 2009, Panel on Supreme Court and Legislative Updates. (I thank my superb research assistant, Edward McNamara, Harvard A.B. 2004 and St. John’s Law Class of 2009, for his fine work in the preparation of these materials.)

Faith-Based Community Initiatives, Conscience Clauses, and Mandatory Labor Arbitration of Statutory Claims (14 Penn Plaza v. Pyett, 556 U.S.__(April 1, 2009)

I Faith-Based Community Initiatives 

As this brief outline is written on April 20, 2009,  Obama administration initiatives remain underway to deprive faith-based community organization employers from using religion as a BFOQ in hiring/employment decisions; and, to nullify and sanction health care professionals’ exercise of conscience to refuse to perform abortions.

On January 29, 2001, President George W. Bush signed Executive Order 13199, establishing the White House Office of Faith-Based and Community Initiatives, to“help the Federal Government coordinate a national effort to expand opportunities for faith-based and other community organizations and to strengthen their capacity to better meet social needs in America’s communities.”   Companion Executive Order 13198 created executive department centers in five federal agencies--the Departments of Justice, Health and Human Services, Labor, Education, and Housing and Urban Development--with the stated goal of “coordinat[ing] department efforts to eliminate regulatory, contracting, and other programmatic obstacles to the participation of faith-based and other community organizations in the provision of social services.”


The Office of Faith-Based and Community Initiatives supplements federal government efforts to meet social needs,
   providing funds to religious organizations and  community groups for the secular purpose of social services.
 However, the Office was strictly prohibited from funding any actual religious activities of an organization, with President Bush stating, “[w]e will not fund the religious activities of any group, but when people of faith provide social services, we will not discriminate against them.”


Groups that received federal funding could take the religious affiliations ( and lack thereof) of prospective employees into account  when making employment decisions. President Bush stated that religious organizations should not be required to give up their identities in order to receive grants,
 the theme of Executive Order 13279 in December, 2002. 
 In Hein v. Freedom from Religion Foundation, several taxpayers unsuccessfully challenged the constitutionality of the Bush administration initiatives.
 In a 5-4 decision, the Court held that those taxpayer challengers did not have standing.
 


In July, 2008, while campaigning in Ohio, candidate Obama stated: “If you get a federal grant, you can’t use that grant money to proselytize to the people you help and you can’t discriminate against them – or against the people you hire – on the basis of their religion.”
 


On February 5, 2009, President Obama signed Executive Order 13498,
 changing the name of the Office to the White House Office of Faith-Based and Neighborhood Partnerships, establishing an advisory council, and implementing several changes in the oversight of the distribution of funds.
  Executive Order 13498 did not wholesale rescind President Bush’s policy of permitting religious institutions to discriminate in their hiring practices, but instead called for a case by case review by the Department of Justice of the institutions receiving funds.
 


II. Conscience Clauses
On December 19, 2008, the Bush administration’s Department of Health and Human Services issued the “Provider Refusal Rule,” “Ensuring That Department of Health and Human Services Funds Do Not Support Coercive or Discriminatory Policies or Practices in Violation of Federal Law”
 which “prohibits recipients of federal money from discriminating against doctors, nurses and other health care workers who refuse to perform or assist in abortions or sterilization procedures because of their “religious beliefs or moral convictions.”
  It would penalize medical facilities that received federal funding and discriminated against staff who refused to perform abortions, while also shielding facilities that refused to perform abortions. 

The Bush administration enacted the protection after reports that hospitals and staff were encountering coercive pressure to perform abortions, despite the fact that such coercion was already prohibited by several federal laws regarding recipients of certain federal funding.
  One, for example: 

prohibits any entity which receives a grant, contract, loan, or loan 

guarantee under certain Department implemented statutes from

discriminating against any physician or other health care personnel in  employment, promotion, termination of employment, or the extension of 

staff or other privileges because the  individual either “performed or 

assisted in the performance of a lawful sterilization procedure or abortion,

or because he refused to perform or assist in the performance of  such a 

procedure or abortion on the grounds that his performance or assistance 

in the performance of the procedure or abortion would be contrary to 

his religious beliefs or moral convictions, or because of his religious 

beliefs or moral convictions respecting sterilization procedures or 

abortions.”

Additional conscience provisions expanded on this notion, and prohibited the coercion of any individual from taking part in a medical procedure that was at odds with his moral principles or religious tenets, if the procedure was subsidized with funding from HHS.

Public Health Service Act § 245, enacted in 1996, “prohibits the federal government and State or local governments receiving federal financial assistance from

discriminating against any health care entity on the basis that the entity refuses to perform abortions or receive training about performing abortions.
 Similarly, the Weldon Amendment, enacted in 2004, stated that federal funding may not be distributed from the Consolidated Appropriations Act
 to any federal or state agency that “subjects any institutional or individual health care entity to discrimination on the basis that the health care entity does not provide, pay for, provide coverage of, or refer for abortions.”
 

The rule provoked significant reactions. Two of the most significant supporters were the United States Conference of Catholic Bishops and the Catholic Health Association.
 The CHA supported the administration’s view that there was a trend of disregarding the federal statutes, explaining “we have seen a variety of efforts to force Catholic and other health care providers to perform or refer for abortions and sterilizations.”
  The rule had significant critics, including Planned Parenthood, the National Association of Chain Drug Stores, and the American Medical Association.
 Planned Parenthood asserted that the rule was a “midnight regulation” that “let women’s health be placed in jeopardy,” and it joined the American Civil Liberties Union in a suit challenging the rule.

On February 27, 2009 HHS announced its intention to revoke the Bush rule.
 On March 6, 2009, the Federal Register published notice of intent to revoke, which triggered a thirty-day period for public comment.
  The thirty-day period of public comment has passed, but the Obama administration has yet to announce revocation.
 

III. Mandatory Labor Arbitration of Statutory Claims
On April 1, 2009 the sharply divided 5-4  Supreme Court held enforceable an arbitration provision in a collective bargaining agreement that clearly and unambiguously mandates union members to arbitrate ADEA claims.
  Justice Thomas, writing for the Court, opined that the Alexander v. Gardner-Denver decision in 1974 did not deal with the issue of enforcing an agreement to arbitrate statutory claims, but, rather, focused on whether “arbitration of contract-based claims precluded subsequent judicial resolution of statutory claims.”
  The Court explained that the situation in Pyett was dissimilar, where a collective bargaining agreement contained an arbitration provision that included both contractual and statutory discrimination claims; thus, continuing reliance on Gardner-Denver was inappropriate.

The Court acknowledged that Gardner-Denver and its progeny contained extensive dicta that criticized arbitration of statutory claims, but attributed such dicta to an obsolete judicial hostility to arbitration that the current Court had long abandoned.
   Justice Thomas stated in a footnote that if Gardner-Denver had applied, the Court would likely have overruled it.
  

The dissent, led by Justices Souter and Stevens, maintained that Gardner-Denver established a “seemingly absolute prohibition of union waiver of employees’ federal forum rights.
  This established principle has been “repeated over the years and generally understood,” while the majority nevertheless ignored the principle of stare decisis by suppressing the established rationale of Gardner-Denver. 
  Furthermore, the dissent asserted that if the Gardner-Denver holding was actually as narrow as the majority stated, then for thirty-five years the Court had been “wreaking havoc on the truth.”

The dissent also noted that the majority opinion may ultimately be of little consequence, aberrational because of the Court’s dramatic repudiation stare decisis.  The dissent explained that the majority left open a significant question, as it “explicitly reserves the question whether a CBA’s waiver of a judicial forum is enforceable when the union controls access to and presentation of employees’ claims in arbitration.”
   The dissent explained that this is often the situation; 
 it is likely that the many ramifications of Pyett will be visited in relatively short order.
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