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I. The Problem
A. The labor and employment law curriculum is presented in discrete courses such as labor law, employment law, employment discrimination law, ADR in the Workplace, and employee benefits.

B. The need for coverage of complex doctrinal systems in these courses makes it difficult to include significant opportunities for development of practice skills.
C. Labor and employment law practice demands familiarity with disparate settings for the resolution of legal problems including administrative agencies, litigation, negotiation, arbitration and mediation.

D. The failure to integrate the disparate doctrinal areas of labor and employment law and the failure to integrate doctrine with practice skills, ethics and issues of professionalism does not provide optimal preparation for the practice of labor and employment law.

E. The creation of a high-quality comprehensive simulation course for labor and employment law seems beyond the capacity of the labor and employment law faculty of a single law school.

F. Full-time academics are unlikely to have the type of current practice experience in labor and employment law that such a simulation should reflect.

II. The Carnegie Report
A. Since the early 20th century the Carnegie Foundation for the Advancement of Teaching has been studying and seeking to improve education for the professions.  Previous studies have examined the educational preparation of engineers, physicians, nurses, architects, members of the clergy and teachers.  The Foundation’s study of legal education was informed by what its investigators learned from these studies about the general nature of preparation for professions.
B. In order to examine legal education, the Carnegie Foundation researchers visited sixteen law schools in the United States and Canada, observed classrooms and clinics, spoke to many faculty members and students, and conducted additional research on legal education and professional education generally.

C. The Foundation’s report has been published as William M. Sullivan, Anne Colby, Judith Welch Wegner, Lloyd Bond & Lee S. Shulman, Educating Lawyers:  Preparation for the Profession of Law (The Carnegie Foundation for the Advancement of Teaching, Jossey-Bass, 2007) (hereinafter “Report”).
D. The Report concludes that the best method of teaching professional skills, in the law and other professions, is an apprenticeship model.  This model requires a learning community in which experts model professional performance, experts guide learners in imitation of professional practice, and experts provide feedback to guide the learner in making the activity his or her own.  (Report at p. 16)
E. The Report finds that legal education requires three apprenticeships:

1. First apprenticeship:  intellectual or cognitive; knowledge and ways of thinking; reasoning, argument, research.
2. Second apprenticeship:  expert practice shared by competent professionals (simulations, case studies, clinical experience).
3. Third apprenticeship:   identity and purpose; values of the professional community; simulation and participation, but also the broad perspective of liberal education.  
F. The Report concludes that while it might be said that the contemporary law school does a reasonably good job at the first apprenticeship of teaching legal analysis, it not only largely fails with the other two kinds of apprenticeships, but that its structure and methods actually undercut the other two objectives.
G. The Report suggests the adoption of teaching methods that seek to provide all three apprenticeships in an integrated fashion through a pedagogy of context-based education that has proved successful in the teaching of other professions:
4. The instructor defines the task; 
5. The instructor provides a “scaffold” of prompts and rules for engaging the 
activity within a collaborative group context; 
6. Students practice the activity and present their work to the group for feedback; 
7. The instructor coaches and models the activity to improve performance and 
also to call attention to strategies for improvement, bringing the students’ 
attention to what is being learned.  

The process continues with increasingly more difficult and complex tasks.
H. The Report suggests that this type of integrated learning could be presented as “capstone” courses for third-year students in which they have an opportunity “to develop specialized knowledge, engage in advanced clinical training, and work with faculty and peers in serious, comprehensive reflection on their educational experience and their strategies for career and future professional growth.” (Report at p. 195)
III. The Capstone Project Collaborators

A. The Labor Law Group
8. The Capstone Project includes five professors from diverse areas of the country who are members of the Labor Law Group, a non-profit organization that has worked with practitioners in the collaborative creation of teaching materials for labor and employment law since 1947.  
9. The Labor Law Group originated from a presentation made by W. Willard Wirtz, then a professor at Northwestern University Law School, at the 1946 Annual Meeting of the Association of American Law Schools.  His remarks criticized then-current labor law textbooks for their failure to reflect the reality of the practice of labor law.  He called for a new collaborative process for the creation of teaching materials that would include multiple labor law professors as well as attorneys practicing labor law.  
10. The Labor Law Group currently has eight books in print, published by West and Foundation Press.  They include Labor Law in the Contemporary Workplace, International Labor Law:  Cases and Materials on Workers’ Rights in the Global Economy, Employment Discrimination Law:  Cases and Materials on Equality in the Workplace (Seventh Edition), ADR in the Workplace (Second Edition), Public Sector Employment, Legal Protection for the Individual Employee (Third Edition), Labor Law Stories, and Principles of Employment Law (Concise Hornbook Series).
B. The American Bar Association, Section of Labor and Employment Law

11. The Capstone Project includes seven ABA members appointed by the Section from across the country, practicing in large management-side law firms as well as boutique firms representing unions and employment law plaintiffs.  The ABA appointees also include an independent arbitrator and mediator and a former general counsel of the Equal Employment Opportunity Commission.
12. The ABA Section has a strong interest in collaborating with the labor and employment law academy to better prepare students for the practice of labor and employment law and to bridge their entry into the professional community of labor and employment attorneys.

13. Students in the Capstone course can benefit from the extensive library of reference books in labor and employment law authored by members of the ABA Section, as well as the Section’s continuing legal education offerings and web-based seminars on current issues.  
14. Collaboration with the ABA Section offers the opportunity of drawing on attorneys who are ABA Section members practicing in communities adjacent to law schools to assist in the teaching of a Capstone course.  Practicing attorneys can be used in the simulation by playing such roles as arbitrators, mediators, administrative agency personnel, judges and union and human resources professionals, as well as assisting with modeling practice skills and critiquing student performance of practice skills.

IV. The Design of the Capstone Project
A. In a two-day workshop in 2008, members of the Capstone Project, drawing on the knowledge and experience of its practitioner-members and a Federal District Judge, created a list of the issues of substantive labor and employment law and the practice skills most important for an attorney entering a labor and employment law practice.

B. The Project identified a hospital setting, with employees in both union and non-union job classifications, as best able to give rise to a diversity of labor and employment law issues.
C. Based on the experience of Project members and interviews with surgeons and nurses, we have now created a draft scenario with multiple characters and events that gives rise to potential issues including ones arising under Title VII (sexual harassment and gender discrimination), ERISA, the Family and Medical Leave Act, immigration law, common law defamation, employment law, the National Labor Relations Act, and a collective bargaining agreement. 

D. The Capstone course will be designed to offer students the opportunity to practice skills including legal research and writing, client interviewing and counseling, investigation, negotiation, mediation, arbitration (under both collective bargaining agreements and individual contracts), discovery, motion practice, and representing clients in administrative proceedings.  Issues of ethics and other questions of professionalism will be included.
E. Students, working in teams assigned to represent (1) the nurse, (2) the surgeon, (3) the nurse’s union, or (4) the hospital will determine what claims and defenses to pursue and which forums to select.  
F. Course materials will include confidential information for the simulation participants, documents such as contracts and employer policies, instructional modules, templates for evaluation of student performance and a teacher’s guide.  
G. Educational modules will be presented in various forms (reference to treatises, written materials specially prepared, class sessions, video lectures, continuing education materials, etc.) as developments in the simulation require background information regarding substantive law or lawyering skills. 

H. We intend to provide materials on a web-based platform to facilitate development of materials and maintenance of their currency as well as to provide a structure for teaching collaborations between professors around the country and local ABA Section members.
V. Availability of Course Materials to Professors Around the Country

A. The Capstone Course will be offered as a four-credit course at the University of Minnesota Law School in the Spring Term 2010.  Costs of offering the course at the University of Minnesota Law School are being supported by a grant from the Robina Foundation.

B. Based on the experience of offering the course for the first time, course materials will be revised in Summer 2010.  We hope to make the materials available to professors around the country for the 2010-2011 school year.  No determination has yet been made about the price to be charged for use of the materials.
C. For further information, contact Professor Laura Cooper, University of Minnesota Law School, 229 Nineteenth Avenue South, Minneapolis MN 55455. 612-625-4320.  lcooper@umn.edu
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