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I.  
National Origin Claims Before the EEOC
A.  
Three Bases of National Origin Discrimination
1.  
Employment decisions (recruitment, hiring, firing, layoffs)
2.  
Harassment (e.g., hostile work environment)
3.  
Language

a.  
Accent discrimination

b.  
English fluency

c. 
English-only rules

B.  
Comparative 10-Year Growth Rates in Discrimination Charges Filed
1.  
National origin

a.  
FY 2008: 10,601


b.  
FY 1999: 7,108


c.  
Increase: 49.1%

2. Race

a.  
FY 2008: 33,937


b.  
FY 1999: 28,819


c.  
Increase: 17.7%

3.  
Sex


a.  
FY 2008: 28,372


b.  
FY 1999: 23,907


c.  
Increase: 18.7%

II.    
Significant Recent National Origin Litigation
A.  
Brought by EEOC
1.  
In general: FY 2008



a.  
Charges: 10,601



b.  
Resolutions: 8,498
c. Non-litigation recoveries: $25.4 million

d.  
Cases filed: 34



2.  
In specific cases: FY 2008
a.  
EEOC v. B&H Foto & Electronics Inc. (S.D.N.Y.) (resolved Nov. 29, 2007)

(1)  
Facts: Systemic suit against New York photographic and electronic equipment retailer on behalf of Hispanic employees given less favorable wages, fringe benefits, promotions.

(2)  
Resolution: Consent decree requires company to equalize wages of Hispanic and non-Hispanic co-workers and pay $4.3 million to affected individuals.  

b.  
EEOC v. Tavern on the Green (S.D.N.Y.) (resolved June 3, 2008)

(1)  
Facts: Suit alleging famous New York restaurant engaged in severe and pervasive sexual, racial, and national origin harassment of female, Black, and Hispanic employees, as well as retaliation.  
(2)  
Resolution: Consent decree requires employer, inter alia, to: create claim fund of $2.2 million for 75 victims of harassment and/or retaliation; establish complaint hotline; distribute revised anti-discrimination policy; provide anti-harassment, retaliation training.
B. Brought by Private Sector Plaintiffs
1.  
Trends in English-only rule jurisprudence
a.  
1980-1998: Held not to be national origin discrimination under either disparate treatment or disparate impact theory.  E.g., Garcia v. Spun Steak, 998 F.2d 1480 (9th Cir. 1993); Garcia v. Gloor, 618 F.2d 264 (5th Cir. 1980); cf. Gutierrez v. Municipal Court, 490 U.S. 1016 (1989), vacating as moot 838 F.2d 1031 (9th Cir. 1988); see also, e.g., Christopher David Ruiz Cameron, How the Garcia Cousins Lost Their Accents: Understanding the Language of Title VII Decisions Approving English-Only Rules, 85 Cal. L. Rev. 1347 (1998).  
b.  
1999-present: Held to be national original discrimination, at least under disparate treatment theory.  E.g., Maldonado v. City of Altus, 433 F.3d 1294 (10th Cir. 2006); EEOC v. Synchro-Start Products Inc., 29 F. Supp. 2d 911 (N.D. Ill. 1999); EEOC v. Premier Operator Services, 113 F. Supp. 2d 1066 (N.D. Tex. 2000: accord EEOC v. Beauty Enterprises Inc., 2005 WL 2764822 (D. Conn. 2005). 
2.  
Trends in other national origin litigation

a.  
English fluency -- Hispanics discriminating against other Hispanics?  See Esteños v. Pan American Health Organization/World Health Organization, 952 A. 3d 878 (D.C. Ct. App. 2008) (finding claim to be stated by bilingual Peruvian national who was fired after 8 months on job for not speaking English well enough at health organization staffed mostly by Hispanics, despite passing hiring interview conducted by bilingual CEO).  
b.  
Reverse discrimination?  See Scott v. Omega Protein Inc., 909 So. 2d 827 (La. Ct. App. 2008) (finding no discrimination against African American fishermen who were not rehired in order to permit company to rehire Mexican nationals to satisfy obligations under H2-B visa program).  
//

III.    
Some Thoughts About the Future of National Origin Discrimination


A.  
National Origin Standards Are Fuzzier 



1.
Based on stereotypes about place, not personal traits.


2.  
Examines language, culture, customs unfamiliar to courts.
3. Minimal guidance from Supreme Court. 

a.  
See Espinoza v. Farah Mfg. Co., 414 U.S. 86
(1973) (rejecting claim by lawfully admitted Mexican who was not hired because she was not U.S. citizen).

B.  
Fewer Meritorious Claims May Be Brought


1.  
Immigrants, already reluctant, fear scapegoating in tough times.
2.
Some putative plaintiffs are undocumented.



3.  
Many Americans do not take these claims seriously.
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