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I.  Introduction

A. American law professors are engaged in an active dialogue about how to meet the challenges of globalization and produce lawyers equipped for transnational practice.  Essays describing how to internationalize the first year curriculum are plentiful.  Articles exhorting law schools to expose their students to international and comparative law offerings are commonplace. 

B. Until recently, U.S. professors of workplace law contributed little to this new literature on international and comparative pedagogy and curriculum.  Yet things are starting to change. My co-authored casebook on international and comparative workplace law, The Global Workplace, was published in January 2007.
  The following June, West published as part of its Global Issues Series a text, Global Issues in Labor Law, to supplement traditional labor law courses.
  A third innovative text, International Labor Law: Cases and Materials on Workers’ Rights in the Global Economy, came out at the beginning of 2008.
  Moreover, in March 2009, I served as Guest Editor of a symposium issue of the International Journal of Comparative Labour Law and Industrial Relations, which presented six papers exploring the instructional techniques available to promote creative, transnational thinking among workplace law students. 

C. As more of us begin to teach international and/or comparative workplace law courses, including courses in summer abroad programs that bring American students into foreign classrooms to study side-by-side with students from another country, there is a need to begin to think constructively about the pedagogical issues that coincide with this new enterprise.
D. With this in mind, my presentation will explore the goals, challenges and outcomes associated with a course titled The Global Workplace, which I taught in May-June 2007 as part of Thomas Jefferson School of Law’s Study Abroad in China Program, which is held every spring at Zhejiang University’s Guanghua School of Law in Hangzhou, China.  I will also reference a similar course I taught in June-July 2008 as part of Thomas Jefferson School of Law’s Study Abroad in France Program, which is held every summer at the University of Nice’s Faculté de Droit in Nice, France. 
II. Goals of Teaching International & Comparative Workplace Law in China, France, or Anywhere Else

A. Regardless of how the course is structured, teaching this subject matter differs from teaching more traditional labor and employment law offerings.  Unlike some other courses, where students expect to practice by representing parties in litigation, transnational workplace law practice is often one step removed from directly servicing a client in another national jurisdiction.  In other words, while we can assume that at least some of our American Employment Discrimination students will end up practicing employment discrimination law somewhere in the United States, no one expects American students coming out of an international and comparative workplace law course to practice Chinese labor law in China.  
B. Instead, lawyers who work on transnational employment issues require a rudimentary understanding of other legal systems in order to collaborate successfully with advocates from the countries in which the matters arise.   The instructor thus aims to produce, for example, students who can speak knowledgeably about Chinese workplace law, and know enough to ask Chinese counsel about a client’s legal problems, challenges or goals there.  A global workplace law course is not designed to create technicians adept at manipulating foreign law in its minute details.  Instead such a course should expand the horizons and build the confidence of its students so that as professionals they can readily adapt to and generally understand other legal systems when and if their lives in practice bring them into contact with labor market regulation outside U.S. borders.
C. With this important end result as a foundation, I approach the course with three goals in mind.  First, I want students to become familiar with international workplace law principles and international organizations.  In terms of the latter, study of the ILO is essential to any global workplace law course.  This remarkably successful, specialized agency of the United Nations, the last surviving vestige of the League of Nations, is the organization charged with promulgating global labor standards.  These standards, in turn, expressed through the ILO Constitution,
 ILO conventions, the ILO’s 1998 Fundamental Principles and Rights at Work,
 and the ILO’s 2008 Declaration on Social Justice for a Fair Globalization,
 become lenses through which students can assess the efficacy of any system of labor market regulation, whether national, supranational or regional.  
D. Additionally, many of the thorniest problems produced by economic globalization benefit from a coordinated response by the world’s nations.  Having students take a look at how the ILO conceptualizes the challenges and then promotes a range of hard and soft law solutions responsive to local conditions is for me a way to carry through the broad themes and workplace trends that we discuss in the first few class sessions. 
E. My second course goal is comparative and accomplished by introducing students to workplace law in different national jurisdictions.  The point here is both to show students how common problems are subject to varying solutions and to give them an outsider’s perspective on the law of their home country.  American students in particular may need to be reminded that the American approach to workplace regulation is just one of many.  By studying workplace law in other countries, American students will be able to decide for themselves whether U.S. labor and employment law is or is not the best way to tackle a host of workplace issues.
F. My approach in China to the comparative material did differ slightly from the way that I usually teach the comparative portion of the course.  Rather than attempt to cover several different countries, I opted to cover only two: China and the United States.  This decision turned on a three considerations.  First, the China course was worth only two credit units. I usually teach international and comparative workplace law as a three credit course.  There was simply less time to cover comparative material.  Second, while some of the Chinese students spoke English well, it was nonetheless necessary to slow the pace of the class sessions so that all the Chinese students could comfortably keep up. Finally, because we were covering Chinese workplace law in its country of origin and in the presence of Chinese students, I felt compelled to provide an especially rich cultural and political context for the material.  I proceeded similarly during my summer in France.  We covered only two national jurisdictions in that course: France and the United States.

G. Contextualizing the material always presents a challenge.  In China and France I was able to bring in law professor colleagues as guest lecturers who are expert in the workplace law of those national jurisdictions.  When I taught the course in San Diego during the spring 2009 term, I was able to host a professor from the United Kingdom, who helped us understand the nuances of UK workplace law. These individuals are also intimately familiar with the social and political context in which the law functions.
H. Obviously, it will not always be possible to have an expert on foreign national law deliver guest lectures.  One can, however, provide the social and political context for understanding foreign workplace law through careful use of secondary materials and also film and video.  For example, to give American students a sense of how the Chinese legal system works and how the government is attempting various rule of law reforms, when I teach the class in the US, I show a PBS Wide Angle broadcast called “The People’s Court.”
  I have also on occasion used film director David Redmon’s “Mardi Gras Made in China”
 to illustrate the working conditions of some Chinese factories and the link between those conditions and the economic constraints the factories labor under given the requirements of the American companies they supply. 
I. Contextualizing helps avoid simplistic consideration of the legal materials.  For example, in contrasting the very protective Chinese Employment Contract Law, which took effect January 1, 2008, with substandard working conditions in many Chinese factories, one does more than simply condemn the latter. Students need also to relate substandard conditions to a number of factors, including: China’s efforts to modernize economically; difficulties in setting up enforcement apparatus; foreign investment in the country as a possible catalyst for improving conditions; and government sponsored projects to bring about respect for the rule of law.
J. Similarly, in order to understand why French employment discrimination law is not as developed as US employment discrimination law, one needs to consider the political impetus behind the law of each country – French law was initially motivated by concern over anti-Semitism and US law grew out of a civil rights movement aimed at African Americans.  One must also explore differences in the way courts function in civil and common law countries. Additionally, one must note the fact that French workers find greater protection against adverse action in the Code du Travail compared with American at-will employees, who, in order to challenge adverse employment actions, frequently conceptualize their claims as violations of formal equality.  

K. Third, as a course goal I strive to create future transnational lawyers through respectful classroom dialogue about national and international labor policy and the range of tools available to transnational advocates.  
III. The Challenges of Teaching International and Comparative Workplace Law in a Foreign Country

A. Although my course at Zhejiang University fell together nicely, there were a number of challenges I confronted that are worth discussing.  The first was language-related.  Although the course was taught in English and some facility with English was a prerequisite to enrolling, my Chinese students were not used to reading assignments or discussing legal concepts in that language. Naturally, in light of these limitations, the pace of the class had to be slowed.  I cut back on reading assignments, opting for depth rather than breadth of coverage.  I consciously spoke English as slowly and clearly as I possibly could, no mean feat for a person who hails from New York.  I endeavored, at the start of each unit, to put acronyms and their corresponding full names up on the board.  And, I was lucky to have a wonderful American student, who shared her class notes with the Chinese students on a daily basis. Her contributions also assisted in establishing connection and camaraderie between the American and Chinese students, which helped enrich the classroom environment overall.
B. In comparison, language was not much of a stumbling block in France.  My French students were comfortable speaking and writing in English.
C. The second challenge in China was one of pedagogic style.  Although some Chinese law schools are beginning to make changes, the traditional style of teaching law in China is through lectures rather than interactive discussions with students.  One of my Chinese students, who, I found out after I returned to San Diego, was blogging about the course after class, noted that in his opinion, a byproduct of  using lecture as a style of instruction was a reluctance by Chinese students to ask questions.  Contributing to this general reticence, he wrote, was a tendency by many of his professors to express their opinions during class in strong terms.
D. While I understood that law in China is primarily taught through lecture, at the outset I did not know much about classroom dynamics beyond that.  I had been warned, however, that calling on the Chinese students in an effort to initiate a modified, gentle Socratic dialogue might be intimidating for them. Given the environment I intended to create, I believed I could minimize any unpleasant aspects of that pedagogic technique.  Two factors enabled me to encourage extensive participation by my foreign students.  First was the enthusiasm of the Chinese students themselves, who were eager for friendships with Americans, and initiated successful outside contacts with them, which created trust between the two groups, a sentiment that was instrumental in helping foster engaging classroom interaction. 
E. Second was my decision to act in the classroom as more of a friendly facilitator than an authority figure or expert.  I took exactly the same stance in France with the same positive results. Related to the facilitator’s persona I adopted in the classroom was a conscious decision to obscure my opinions on many of the subjects we discussed.  This encouraged students to express themselves frequently in class, even though I required them to support their assertions with sound reasoning and facts.  One of my University of Nice students, an Algerian lawyer, wrote recently to tell me he subsequently and successfully used this technique in teaching a class in Algeria.   
F.  The final challenge I confronted in China involved addressing sensitive political issues in the classroom.  China poses particular challenges because information does not, in comparison to the West, flow freely.  Here one must distinguish between domestic news coverage and Chinese reporting on events abroad.  There is indeed government censorship of domestic news.  Yet despite this, a variety of news sources do offer fairly robust accounts of a range of domestic matters important to the country.  Foreign reporting is another matter.  The Chinese public lacks access to accounts and sophisticated analysis of many events abroad.
G. My course did deal with some sensitive political issues.  Two subjects especially needed to be approached in a thoughtful and diplomatic manner.  The first was a domestic issue.  More specifically, I wanted to be able to talk openly about freedom of association in China in the context of the All China Federation of Trade Unions (ACFTU), the single official union in the country. China does not conceptualize freedom of association or collective bargaining the way we do in the West. There is no right to strike.  China has suppressed independent union activity and been the subject of criticism by the ILO’s Committee on Freedom of Association (CFA).
H. The key to discussing this difficult subject was focusing on the problems associated with labor law in my home country.  In class we noted that US labor law has been criticized by the CFA, which helped blunt some of the sensitivity the Chinese students may have had to discussing the situation in their own country. That neither the US nor China is a party to Conventions 87 and 98, the ILO’s fundamental conventions on freedom of association and collective bargaining, may have eased the Chinese students’ discomfort. The extent to which US principles of free association and collective bargaining remain for many American workers elusive also provided a helpful counterpoint.  That American workers have a right to strike but often do not because they may be permanently replaced demonstrated the fragility of the right itself, even where granted.  Perhaps the most effective way of broaching the subject of collective labor relations in China was to focus on efforts by the Chinese government to encourage the ACFTU to act more like a representative of workers.  These efforts implicitly highlighted the point that the ACFTU has not functioned as a conventional labor union. 
I. The second challenging subject was that of Myanmar, a country that plays a prominent role in my course. Myanmar is first introduced to students in the section on the ILO to illustrate the filing of complaints under Article 26 of the ILO Constitution.  As part of that subsection, students read a lengthy excerpt of the 1998 Report of the Commission of Inquiry to Examine the Observance by Myanmar of the Forced Labour Convention.
  The Commission of Inquiry, after reviewing the horrific practices of the Government of Myanmar, a military junta, concluded that the country was in violation of the convention.  The ILO’s International Labor Conference subsequently passed a resolution invoking Article 33 of the ILO Constitution and condemning Myanmar’s refusal to implement the Commission of Inquiry’s recommendations.   I also consider Myanmar in a section of the course on enforcing international labor rights in US courts through the Alien Tort Claims Act.  Students read an excerpt of Doe I. v. Unocal, Corp.

J. Myanmar is a sticky topic to address in China for two reasons.  The first is that the general population knows very little about the subject.  Not only do Chinese media sources fail to cover the troubles in Myanmar in a comprehensive fashion, foreign reports, like those of CNN are censored. The second reason Myanmar is a politically sensitive subject is that though it is a very isolated nation, it is cushioned by its relationship with three powerful Asian countries: China, India and Thailand.  China maintains regular contact with Myanmar, influenced both by Myanmar’s geographic proximity and important natural resources, and is often reluctant to criticize the actions of the junta. The Chinese government considers Myanmar to be within China’s traditional sphere of influence.
K. Interestingly, despite their previous lack of information about Myanmar, it was easier for the Chinese students to discuss Myanmar than freedom of association in China.  The central focus of the Myanmar discussion was on illustrating ILO adversarial procedure and the difficulties of obtaining the compliance of a rogue state.  One of the problems is that the ILO has no power to expel or suspend a member state.  The other stems from the potential for individual countries to impose sanctions against this perpetual violator of human rights.
L. While the US has imposed extensive sanctions against Myanmar, many other countries have refused to follow suit.  We were able in class to have an interesting discussion on whether harsh sanctions are ultimately ineffective because they may hurt civilians more than they hurt the junta.  Although most of the American students seemed to disagree with China’s sphere of influence rationale for maintaining relations with Myanmar, they simultaneously respectfully understood it.
M. Can one discuss politically sensitive subjects in a classroom in China?  The answer is clearly affirmative.  In my class we covered in detail China’s approach to collective labor relations and the ILO’s efforts to reform Myanmar, a Chinese ally that continues to practice forced labor.  Because we discussed them honestly and thoroughly, both subjects served as antidotes to the stereotypes we Americans sometimes bring to the table in discussing China. Understanding the perspective of those in another country, even if one disagrees with that country’s actions, is a step toward establishing peaceful and mutually beneficial relations.  In a small way and on a personal level, I hope my course helped the class members take that step.
N. Sensitive political subjects can also be discussed in a French classroom.  One that comes to mind is the treatment of immigrant workers.  My American and French students were interested to learn that both countries were taking similar approaches to the undocumented – vigorously rounding them up in raids, incarcerating them, and deporting them. A notable difference, however, was that in France the immigrants rounded up were often citizens of former French colonies.  We had a very interesting discussion of France’s continuing responsibility for those foreign citizens in the post-colonial era.  Central to the conversation was the intersection in France of the problem of immigration and religious difference.  Though opinions varied on these flashpoint issues, trust and civility kept tempers in check.  

IV. Conclusion: The Outcomes
A. By the end of my three weeks in China, I felt I had: 1) piqued the interest and increased the knowledge of my students in the course subject matter; 2) facilitated cross-cultural appreciation and the development of friendships between the Chinese and American students; and 3) achieved a depth and balance in my teaching that had perhaps been more difficult to achieve when teaching on American soil.  I had a similar experience when I taught in France.
B. When we in the legal academy talk about preparing students for transnational challenges we generally focus on substantive subject matter, hoping to entice our students with various aspects of international and foreign national law.  This is not too difficult to do as such materials are fascinating. 
C. Just as important as introducing students to the subject is facilitating connections between students from different countries.  Friendships did flower in Hangzhou, as they did in Nice. 
D. Yet a focus on our students obscures what we as instructors gain when we begin to teach in this area, especially when we teach abroad.  Removing yourself from native soil, stepping into a classroom with students from another country, can stretch your abilities, enabling you to achieve a depth and balance in your teaching that may not have been possible had you stayed at home.  And then, once you are home again and teaching the course, all you have gained in your travels is available for you to deploy on home turf.    
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