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I.  Example:  explaining gender disparities in career outcomes -- gender disparities in promotion in a large retail chain.  Women comprised about two-thirds of hourly employees, over 70% of first-line supervisors, but less than 20% of store level managers.
A.  "First Generation" discrimination - ~1960s-70s, separate entry level jobs and career paths for "men's work" and "women's work," perhaps even a regulatory rationale for excluding women from "physically demanding" jobs.

B.  "Second Generation" discrimination (or even Third) - gender barriers not explicitly built into the structure of work.  So could it still be a systemic disadvantage faced by women, the kind that a class action lawsuit is designed to address?  What could it be?
II.  Maybe it's "hidden bias" ("unconscious," "unexamined," "implicit")

A.  The mass media and business press embrace "hidden bias."
B.  Plaintiffs' attorneys (e.g. NELA) embrace "hidden bias."
C.  Defense attorneys (e.g. AELC) and their experts launch an all-out attack on "hidden bias."  But instead...
III.  Maybe it's not (primarily) about "hidden bias" but instead about how organizations and their HR practices are designed and structured.  Three key issues:
A.  At the micro-level, it's more about discretion than about "subjectivity" in HR decisions.

B.  At the organizational level, it's more about "loose coupling" and EEO/diversity structures that signal symbolic compliance with diversity norms while having little impact on HR decisions and outcomes.

C.  Decision making that involves thought processes that may be "automatic" or "unconscious" at the level of cognition may be vulnerable to bias because of organizational policies and practices that have been introduced intentionally, by design, at the organizational level.

IV.  But how do we know when the disadvantage experienced by members of a protected group is systemic and not due to isolated and idiosyncratic "bad decisions" that are made during the ordinary course of business?  Isn't the latter unavoidable in a large company that relies on discretionary decision making, and isn't the former unimaginable in a discretionary system?  What kind of analysis can discern between these two states of affairs?  Features of an organizational case study of potential systemic bias:
A.  Micro-level analysis of process and criteria used to make personnel decisions
B.  Organizational and job context - potential impact of the historical representation of women/minorities in the job, organization, industry.

C.  Analysis of accountability structures, integration or decoupling from HR practice, substantive versus symbolic compliance

D.  "Natural experiments" - have there been changes over time in HR/Diversity/EEO practices that one would expect to impact disparities in HR outcomes?

E.  Data issues

1.  In the context of litigation

2.  In "real world" contexts outside of litigation

V.  The escalating attack on the use of social science expertise in Title VII class action litigation.

A.  Is the social science "real" science?

B.  Does the social science apply to the case, and has it been applied appropriately?

C.  Is it appropriate for the fact finder to hear the social scientist's testimony?
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