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The Course


Employment Law: Theory and Practice

Overview


 This course was designed as a modest bridge between classroom instruction in employment law and real world practice in the area.  The course revolved around an actual case that presented harassment and retaliation claims.  Students received information about the case (complaint, answer, depositions, etc.) and case materials on harassment and retaliation.  The course began with several weeks of normal classroom instruction on the issues in the case.  Then the students wrote a brief for or against summary judgment, presented an oral argument in front of Judge Bennett on the opposite side of the case they briefed, and drafted a judicial opinion, all based on the facts of the case.  Part of the theory here was that students would be forced to “surround” the case to view it from every perspective:  from one perspective for the brief, from the opposite side’s perspective for the oral argument, and finally neutrally as they drafted the opinion itself.  Evaluation in the course was based on the brief, oral argument and draft judicial opinion; there was no final examination in the course.  The course was limited to 16 students.
Choosing the Case
Choosing the “right” case for pedagogical purposes is crucial and requires serious advanced planning and coordination between the judge and the faculty member.  Case selection involves the following factors:   

· Does the case file raise the issues the judge and faculty member want to emphasize in the course? 
· Are there too many other issues raised in the complaint and pleadings that might 
        
       confuse or push the students off track? 
· Is the summary judgment record too complex or too simple for the students? 

· Is this a “close” case where the summary judgment ruling is a close call and the students will be challenged on how to decide the case? 

· Will the lawyers and parties to the actual case agree that the case may be used for the law school class and willing to consent to having the summary judgment ruling sealed until after the course is completed? 

· Is it likely that the timing of an appeal (more likely in the event that the court actually granted summary judgment) would affect the ability to keep the decision sealed from the law students until after their course work is completed? 

· Do any of the law firms employ student law clerks or have interns that might be working on the case which could afford the opportunity of “leaking” the decision to friends in law school and how is that going to be dealt with?

We made the decision to include everything in the actual case file up to the motion for summary judgment.  (Obviously, we did not include the summary judgment briefs or the summary judgment itself.)  The case file was reproduced for each student on a CD directly and exactly as it appeared on the CM-ECF (Case Management - Electronic Case Filing) system so the law students had the exact electronic case record that the actual lawyers in the case had.

We made a mistake in our case that produced predictable, but instructive, problems.  The summary judgment in the case we selected was on PACER for a few days before we managed to seal it.  From there, the decision made its way into some legal databases before it was sealed.  The legal databases were very cooperative in helping us with this, but probably an obvious word of caution in today’s world:  once a ruling gets out, it is difficult to put the genie back in the bottle.
Organization of the Course


Our class met once a week for 2-3 hours.  The first five classes were conducted as normal law school classes:  we assigned and discussed cases on harassment and retaliation law.  An instructive part of this portion of the course for students (and, frankly, for us) was the opportunity to see the somewhat different approaches to reading and analyzing cases taken by real lawyers (judges) and academics.  For example, although this may say more about the academic in this particular classroom than about academics generally, the real lawyer knew much more about how the 8th Circuit had decided certain issues and the details of those decisions than the academic.  

At that point, we required each student to draft a motion for summary judgment.  We devoted one class session before the draft motion was due for a general discussion of the facts of the case and, generally, about the goals and practice of drafting a summary judgment motion.  After the draft motions were submitted, we devoted another class session to discussing the motions.  At the conclusion of that class session, we supplied a motion for summary judgment that we had drafted.  We decided to have all of the students work off of one well-crafted summary judgment instead of having different teams work off their own summary judgment motions.


Students were divided into teams of two to draft briefs in support of or against the motion for summary judgment.  Each student team was paired with another student team on the other side of the case.  Each student group was required to submit a draft to Dean Willborn and meet with him to discuss it before submitting their final brief.  Briefs in support of the motion for summary judgment were due one week before the briefs in opposition to the motion.  (This caused minor concern about fairness among some students.)


The next assignment was oral argument of the case.  Each student team was assigned to the opposite side of the case than the one it had briefed, and matched with a different student team on the other side of the case.  This forced students to read and consider another set of briefs.  It also contributed to our idea of having the students “surround” the case to view it from multiple perspectives.
Judge Bennett judged the oral arguments.. Each student was given 20 minutes for argument with the moving party able to reserve up to 5 minutes for rebuttal. The criteria for judging the oral argument were disclosed to the students in advance of the argument. The four general criteria were: 1) Presentation/Style, including eye contact, reliance on notes, persuasiveness, pronunciation, and organization; 2) Argument, including logic, clarity, and application of law to facts; 3) Knowledge and Preparation, including familiarity with the factual record and case law and attending to opponents, case; and 4) Response to Questions, including  quality of response, ability to use question in furtherance of argument, and ability  to transition back to argument after answering question.  The four criteria were weighted equally.
After oral argument, each team of students was orally critiqued by Judge Bennett for 15-20 minutes. If there was something Judge Bennett observed that might embarrass the student during the critique, it was saved for a private follow-up e-mail sent within 24 hours. 


The final assignment was writing a draft opinion as if the students were Judge Bennett’s law clerk.  Each student did this individually.  They were told on several occasions that they were not to try to guess how Judge Bennett actually decided the case.  The case was selected in part because it was a close case and strong arguments could be made for either granting or denying summary judgment..  To emphasize this point, Judge Bennet told the students that in the past the highest grade on the opinion has often gone to a student who decided the case differently than he did.  The judicial opinions were graded on: organization, legal analysis, demonstrated knowledge of the facts and case law including application of recent case law decided during the semester, application of the relevant facts to the most relevant case law, their understanding of the relevant summary judgment standards and recognition and application of special rules that apply in summary judgment in employment cases.
Benefits of the Course

· The course was viewed very favorably by students.
· The course provides a capstone experience for students by exploring relatively narrow issues in much more depth than normally possible in general courses on employment or employment discrimination law and by combining normal law instruction with practical skills training.

· The “surround” concept instructs students on the need and value of viewing a case broadly and flexibly.

· Having a real lawyer and an academic in the classroom at the same time provides students (and instructors) with insight about the ways in which legal role affects legal perspective and analysis.  (This is similar to the “surround” concept, but operates by observation, rather than direct experience.)
· The course incorporates intensive writing and oral advocacy instruction.
· The course provides students with an opportunity for an additional, good source for references.  In our case, Judge Bennett wrote reference letters, provided personal advice on job possibilities, and even made a personal call to a fellow judge which resulted in a clerkship for a student.
· The course permits a judge and an academic to become good friends and to begin thinking about other ways of collaborating.  In our case, for example, we have each asked the other to review work.  (Of course, there is also the possibility of less happy experiences!)

* In past and future lives, he’s a real academic, but at the time of the course, he was a Dean.  


� The attorneys from the actual case also need to be advised that if an enterprising law student contacts them to get a copy of the opinion the answer is – NO ! 
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