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We have a host of federal and state laws that govern the work relationship, but it is a truism that laws do not enforce themselves.  Enforcement is a critical element of all laws, and workplace laws are no exception.  Congress, in many of the federal workplace laws, has given final enforcement authority to the federal courts.  However, courts generally do not have the authority to initiate enforcement proceedings.  Congress has several enforcement options from which to choose to compel compliance.  One option is to grant the authority to an existing federal agency to initiate enforcement proceedings.
  Another option is to create an independent enforcement agency with the authority to issue cease and desist compliance orders.  Under this option the federal courts have only a limited role in compliance proceedings.
  Yet another option is to empower individuals who are the beneficiaries of work laws to initiate judicial enforcement proceedings as private attorneys general.


My comments are addressed to the role of the private attorneys general in the compliance-compelling process.  Private attorneys general are private plaintiffs who are statutorily empowered to initiate judicial enforcement proceedings that are deemed to be in the public interest because if a violation is established, the remedy obtained benefits the general public and not just individual plaintiffs.
  A statutory award of attorney's fees is an incentive Congress often enacts to encourage the private bar to represent private attorneys general.
  Further, my comments are not based on empirical data.  Rather, they are based, in part, on my role as the head of a major nationwide litigation campaign representing private attorneys generals in employment discrimination cases brought under Title VII (and related laws).
  Title VII prohibits discrimination in employment because of race, color, religion, sex, or national origin.
  The campaign was conducted by the NAACP Legal Defense and Educational Fund, Inc. (LDF).  The goal of the campaign was to play a major role in compliance-compelling process with Title VII and related laws.


As a general rule, efforts to compel compliance with workplace laws (or any law) cannot be successful until there is a body of legal rules that provides guidelines on conduct that is made unlawful because, in many instances, Congress has not statutorily defined critical terms and lawsuit must be filed to flesh out the reach and limits of the mandate of laws.  For example, although the terms discriminate and discrimination are used throughout Title VII Congress did not provide a statutory definition of those terms (and other key terms and provisions) in the legislation.  The disparate treatment theory of discrimination was the most widely accepted if not the only viable theory of discrimination at the time Congress enacted Title VII.  The disparate treatment theory requires proof of intentional discrimination.  Proving intentional discrimination presents difficult proof problems because defendants in employment discrimination cases generally do not admit intentional discrimination.  The courts could have held that only disparate treatment discrimination is prohibited under Title VII.  Had the courts done so the level of compliance with Title VII would have, in all probability, mirrored the dismal record of compliance with laws and executive orders on employment discrimination  in existence prior to Title VII.  Every study of the efforts to obtain compliance the pre-Title VII employment discrimination laws has concluded that the record on compliance was dismal under the disparate treatment or intent-based theory of discrimination.


A major contribution that the LDF litigation campaign made in the compliance compelling-process with law prohibiting discrimination in employment was the advancement of a new theory of discrimination, the disparate impact theory.
  The Supreme Court endorsed this theory in the landmark case of Griggs v. Duke Power Co.
   Unlike the disparate treatment theory, the disparate impact theory combats not intentional discriminatory practices but facially neutral practices that limit or exclude, unnecessarily and disparately, opportunities or benefits for groups and individuals deemed to members of protected classes even though not adopted with discriminatory intent.  The clear message to defendants from the substantial body of law on the disparate impact theory was an either-or proposition:  Either affirmatively prove that facially neutral employment practices are required by business necessity or adopt policies that neutralize the disparate impact.  Failure to do either subjected the defendants to broad structural judicial compliance orders which, in most cases, imposed substantial costs on the defendants because among other things, most of the disparate impact cases were brought as large, broadly defined class actions.  In addition, courts tended to retained jurisdiction over the cases for a substantial period of time to monitor the defendants' compliance with remedial orders.  The costs of monitoring the decrees, which often was done by an independent neutral, were imposed on defendants.

The disparate impact theory accounts for a fairly high level of compliance by defendants with Title VII and similar laws because it legitimated both the use of statistical evidence to prove violations and affirmative action policies.  Many employers adopted affirmative action plans because of the difficulty of proving business necessity of the challenged practices.
  Even though we do not see as many disparate impact cases today as was the case some years ago, it continues to have an influence in the shaping the practices of employers.  For example, employers generally have embraced affirmative action polices as a good business practice.
  Although the disparate impact theory frequently has been criticized in the literature and in the political arena, it has now been statutorily legislated by Congress.


Organizations other than the LDF have played and continue to play an important role in representing private attorneys general in the compliance-compelling process of workplace laws.  One notable example is the National Employment Lawyers Association (NELA).  NELA is the largest professional organization that is exclusively comprised of lawyers who represent applicants and employees in practically all of the federal and state workplace laws that allows private actions.  Through its sixty-eight local affiliates NELA has more than 3,000 members.  The cases in which NELA attorneys are involved, in addition to employment discrimination claims, arise under the "alphabet soup" characterization of workplace laws.  There are, for example, the Family and Medical Leave Act (FMLA) (unpaid leave for family and medical reasons); Consolidated Omnibus Budget Reconciliation Act (COBRA) (continuation of coverage under group health plans); Occupational Safety and Health Act (OSHA) (workplace safety); Fair Labor Standards Act (FLSA) (e.g., minimum wage, overtime pay); Equal Pay Act (EPA) (barring sex-based wage discrimination); Immigration Reform and Control Act (IRCA)(hiring illegal immigrants); Employee Retirement Income Security Act (ERISA) (standards for retirement, health and welfare benefit plans); Workers Adjustment and Retraining Notification Act (WARN) (plant closings); whistleblower acts; Employee Polygraph Protection Act (EPPA) (limiting the use of polygraphs tests); Uniform Services Employment and Reemployment Rights Act (USERRA) (veterans' employment rights); Mental Health Parity Act (MHPA) (mental health benefits); wrongful discharge under tort theories; and constitutional torts involving public employees (federal, state, and municipal).  Without the assistance of organizations such as the LDF and NELA in representing private attorneys general it is doubtful that whatever the level of compliance with workplace laws there is could have been accomplished.

Although I have no empirical support for this view, it seems to me that one of the major impediments to a greater level of compliance with workplace law is the hierarchical nature of the policy-setting and the policy-implementing process of employers.  Many employers, particularly large employers, have well designed written policies and practices in place to comply with workplace laws.  The major problem the policy-implementation process is the responsibility of low level supervisory personnel and there is very little oversight by employers over those who implement policy.

A couple of observations about studies undertaken to measure compliance with workplace laws:  First, most of the studies to date have focused almost exclusively on compliance with laws prohibiting discrimination in employment.  As illustrated by the reference to the some of the many workplace laws identified above in the comments on NELA, measurement studies perhaps need to be done on these laws as well because it would be helpful in determining whether employers comply at a higher for some laws than they do with others.  Second, there little to no empirical studies of the level of compliance with state workplace laws.  Third, negotiated settlements are an integral part of the compliance-compelling process.  Some thought/study perhaps need to given the role of settlements in a measurement of compliance with workplace laws.
�  For example, Congress authorized the Department of Justice to initiate enforcement proceedings in some of the laws prohibiting discrimination in employment.





�  An example is the National Labor Relations Board which enforces the National Labor Relations Act.





�  Newman v. Piggie Park Enterprises , 390 U.S. 400 (1968) (per curiam).  See generally Abram Chayes, The Role of the Judge in Private Law Litigation, 89 Harv. L. Rev. 1281 (1976).





�  Most of the federal laws prohibiting discrimination in employment have a provision on a statutory award of fees.  Other federal workplace laws besides Title VII with provisions on fees include the Family and Medical Leave Act, 29 U.S.C. § 2617(a)(3); the Employee Polygraph Protection Act, 29 U.S. C. § 2005 (c)(3); and the Fair Labor Standards Act, 29 U.S.C. § 216 (b).





�  I am currently completing a book on the history of the LDF's litigation campaign with the working title of Griggs v. Duke Power and the Disparate Impact Theory:  A History of the Birth, Maturation, Death, and Resurrection of a Revolutionary Theory of Equality.  A broad overview of the book is found in Robert Belton, Title VII at Forty: A Brief Look at the Birth, Death, and Resurrection of the Disparate 	Impact Theory of Discrimination, 22 Hofstra Lab. & Empl. J. 431 (2005)





�   42 U.S.C. § 2000e et seq.





�  Jack Greenberg, Crusaders in the Courts: How a Dedicated Band of Lawyers Fought the Civil Rights Revolution 413-29 (1994).





�  See, e.g., Timothy  Jenkins, A Study of Federal Effort to End Job Bias: A History, A Status Report, and a Prognosis, 14 How. L.J. 259 (1968)





�  The theoretical foundations of the disparate impact theory were set out in George Cooper and Richard Sobol, Seniority and Testing under Fair Employment Laws: A General Approach to Objective Criteria of Hiring and Promotion, 82 Harv. L. Rev. 1598 (1969).





�  401 U.S. 424  (1971).





�  See, e.g., United Steelworkers of America v. Weber, 443 U.S. 193 (1979).  The test for determining the legality of affirmative action under employment discrimination statutes is different from the standard applicable to challenges to affirmative action plans based on the equal protection clause of the constitution.





� See, e.g., Brief for Amici Curiae 65 Leaning Businesses in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003).





�  See, e.g., Title VII, 42 U.S.C. § 2000e-2(k).
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