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I am a firm believer in experiential learning, having observed firsthand in fall 2007 how much my arbitration students learned as they prepared for the ABA/NAF arbitration competition, and how much my Labor Law students learned when (a la Corrada/Dau-Schmidt) I dared students to form a union and to bargain with me for a new syllabus.

In spring 2008, I sought to replicate this full-course simulation experience in my Employment Discrimination course.  I drafted a sexual harassment problem, divided students into two teams (plaintiff, defense) and a handful of neutrals, and had them litigate the case throughout the semester.  The students drafted pleadings, drafted and argued a 12(b)(6) motion, conducted written discovery, took depositions, prepared expert reports, drafted and argued a summary judgment motion, and mediated the case.

The myriad Civil Procedure issues that arose throughout litigation of the sexual harassment case led me to conclude that the simulation could be adapted to a Civil Procedure course.  My goals of using the simulation in Civil Procedure were (1) to enhance student learning of Civil Procedure by using a incorporating a hands-on, self-directed pedagogical component into a tradition first-year course; (2) provide students with an opportunity to draft pleadings, motions, discovery, and other documents; and (3) increase student enrollment in upper-division labor and employment courses by exposing students to this area of the law in their first year of study.

I divided my 2008-09 Civil Procedure students into three groups: a mediation group, an arbitration group, and a litigation group.  I sub-divided each group into a plaintiff’s team and a defense team.  Each group received a slightly different variation of the same sexual harassment simulation problem: the parties and attorneys in the mediation group were given strong incentives to settle early; in the arbitration group, the plaintiff’s personnel file (in the defendant’s possession) contained a predispute arbitration agreement signed by the plaintiff; the parties and attorneys in the litigation group were given disincentives to early settlement.  All three groups began concurrently.
Jan Miller

Confidential Information


This information is being given only to Jan Miller.  You may share some or all of this information with (an)other member(s) of the plaintiff’s team, but you are under no obligation to disclose anything to anyone unless, of course, you are under oath.


You grew up in a small town in central Kentucky.  Queen of your senior prom, you looked good and knew it.  You wanted to go to college but didn’t have the money, so after graduating from high school in 1987, you married your high school sweetheart and became the receptionist at a local insurance company.  You have three children – Bobby, Josie, and Chanel.  You now are 39 years old.


In 2002, your husband was transferred to Northern Kentucky.  You had mixed feelings about the move.  Living in your hometown with friends and family nearby was nice, and you weren’t thrilled about your children having to change schools.  On the other hand, you had learned long ago that the job at the insurance company was going nowhere and you wanted to develop your career, especially now that your children were getting close to graduating from high school.  You sent out a stack of resumes, and were thrilled when you received a job offer as office manager at Steb, Inc.  Though the office was small, you would have a lot more responsibility than you did at the insurance company, and you liked the idea of working for a big company that offered fairly generous benefits.  Your starting salary was $37,500 per year plus benefits; by 2007, your salary was $42,500.  One of the benefits was a 401k plan, in which Steb matches dollar-for-dollar the first $5000 in contributions every year.  You’ve always contributed $5000.


The part of your job at Steb that you enjoyed the most was event-planning.  Carson and Fred often would ask you to organize luncheons and dinners to entertain clients.  Sometimes this was just a meal at a restaurant, but often it involved elaborate catered events.  The biggest project of all was the 2006 Holiday party for all Stebs clients in the area.  More than 300 people attended this party, and it was first-class, yet it came in significantly under the budget that the corporate office had set.  This got you thinking that perhaps event-planning was your true career calling, and that perhaps you could apply for Steb’s open position of national event planner.  The position was a recent creation and created specifically to save Steb a ton of money while at the same time significantly enhancing the quality of the events.  You met the job posting qualification minimums, but just barely.


You knew the job would mean a lot of travel for you, but you didn’t mind.  By late 2006, two of your children had left home (one to college in Nebraska and the other to Iraq for an Army subcontractor) and your last child (Chanel) was a junior in high school.  Home life wasn’t so great.  Chanel was living in a halfway house after her second conviction for drug-related prostitution (the move to Northern Kentucky was hard on her), and you had just learned that your husband had for the last three years been sleeping with your (now former) hair stylist.  On top of that, the hound dog your husband had insisted on giving Chanel as a birthday present years ago had developed bladder problems, and the house reeked.  Time away from home was exactly what you needed.  


The one problem, as you saw it, was Carson Black.  Black was a sales superstar.  His super-sized ego was continuously fed by the Steb headquarters – to folks in Texas City, Black could do no wrong.  If there was any chance of you convincing Stebs HQ to hire you for a national position, you would need a glowing recommendation from Black.  Problem was, Black had been hitting on you ever since you started the job in 2002, and didn’t take kindly to your rebuffs.


For example, back in 2003, when you arranged a dinner for Black and a few clients at the Seelbach in Louisville, Black had suggested that you come along “just to make sure everything went smoothly” and that you share a room for the night (you strongly suspect that, after you declined the invitation, Black found someone else – not his wife – to share his room that night).  In September 2004, he had made a similar suggestion when you arranged a sales conference at the General Butler State Resort Park in Carrollton.  In July 2005, when you were discussing ways to entertain a client, he suggested that you arrive in the middle of a sales presentation dressed as a “topless Ben-Gal.”  At the 2006 Holiday Party you organized and attended, he had a few too many and, while you were dancing, put a hand on your backside.  For Valentine’s Day 2007, he gave you a box of candy, a poster of Elvis, and a Valentine’s Day card (see attached).  When you told him in March about your husband sleeping with your hairdresser, he gave you a very long hug and suggested that you should “make [your husband] jealous by arranging your own infidelity – with me, of course.”  You have always parried Black’s advances by reminding him that he is a married man and that you are a married woman and that your relationship is strictly professional.

Some time in early 2007, you were on the phone with Shaun(telle) Greene, Steb H.R. Director, discussing some of Black’s paperwork.  Greene asked if you and Black were getting along.  You said something to the effect that Black thinks quite a lot of himself, can be a SOB sometimes, and is “way too much of a ladies’ man” for your preference.  Greene agreed, and added a few disparaging remarks about Black herself.  


In summer 2007, you asked Black to recommend to Greene that you be appointed to the new position of company-wide event planner.  Black replied that he wasn’t sure if your performance warranted such an appointment, and that he thought you would perform better in a few different positions.  Throughout the rest of the summer and early fall, you would ask him, maybe once a week, whether he had written that recommendation letter yet, and he always replied that he was “working on it.”


One of the people from Steb Headquarters with whom you communicated regularly was Elbert Regotto, the corporate payroll manager.  The two of you have flirted good-naturedly over the telephone occasionally, but you’ve never met him in person and do not even know what he looks like.


Sometime that summer, probably towards the end of July, a most interesting person walked through the doors of Steb’s Covington office.  A lady named Rubee Jenkins came in looking for Carson Black.  You informed her that he was out of the office on a sales call but she began to tell you about her relationship with Carson.  Rubee told you how she met Carson while she was working at Hooters and about how they had maintained a steady sexual relationship for a few years.  She also told you about several sexual names he had called you and sexual things he had said to Rubee about you.  You were greatly offended that Carson would talk about you in such a demeaning way.  Rubee also explained how she was confident that Carson was sleeping with several other women besides his wife Wendy.  You thought it would be wise to exchange information with her just in case you ever needed to speak with her again about Carson Black.  


On October 9, 2007, however, you learned from Greene that Black had given you a negative recommendation for the position, and that your request was being denied.  You were devastated.  This was the last straw.  You felt like Steb had failed to appreciate all you had done (and could do) for the company, and that Black had retaliated against you for spurning his advances and was trying to tie you to the Covington office.  You resigned the next day.


Family-related stress prompted you to begin seeing Pat Mason, Psy.D., beginning in mid-2006.  Visits became more frequent (about once every two weeks) in summer and fall 2007, as you became increasingly stressed about your efforts to obtain the event-planning position and you realized that the man whose sexual advances you had been spurning for the previous five years was holding the key to your future career.  

Steb did not contest your application for unemployment, so you’ve had a little income since October, but not much. Your husband (with whom you have since reconciled) still has his job, so you’re not starving, but times are definitely tight.  You’ve been looking for jobs as an event planner, but haven’t found anything so far and you are becoming discouraged.  It certainly doesn’t help that there’s no one at Steb from whom you can request a recommendation.  You are still angry about the way Steb and Black treated you.  Fortunately, your lawyer, Taylor Weaver, told you during your initial consultation that you have a slam-dunk case that should leave you comfortable for the rest of your life.  Shortly after that consultation, you signed a contingency fee agreement with Weaver, under which Weaver will take 35% of any judgment or settlement.
A.
Types of Documents Prepared by Students

1.
Complaint


2.
Answer


3.
Motion for Extension of Time


4.
Amended Complaint

5.
Agreed Discovery Scheduling Order


6.
Mandatory Disclosures


7.
Interrogatories, Requests for Production, Requests for Admission


8.
Answers to Written Discovery


9.
Supplemental Answers to Written Discovery


10.
Deposition Outlines


11.
Motion to Dismiss or Stay Pending Arbitration; Response; Briefs

12.
Pre-Hearing Arbitration Brief


13.
Opening Statement for Arbitration Hearing

14.
Expert Reports: Damages Report, Psychiatric Report


15.
Motion to Compel Discovery


16.
Vacation Notice


17.
Mediation Engagement Agreement

18.
Settlement Agreement


19.
Motion for Summary Judgment & Brief


20.
Response to MSJ & Brief

B.
Hearings
1.
Oral argument on Motion to Dismiss or Stay Pending Arbitration (held before state court judge at county courthouse).
2.
Arbitration (held in three-hour class period in front of an experienced arbitrator).
3.
Mediation (held in three-hour class period in front of an experienced mediator).

4.
Hearing on Motion for Summary Judgment (held in front of the faculty director of our moot court programs).
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