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From West Virginia Code

$§ 55-8-15. Choice of law for computer information agreements

A choice of law provision in a computer information agreement which provides that the contract
is to be interpreted pursuant to the laws of a state that has enacted uniform computer information
transactions act, as proposed by the national conference of commissioners on uniform state laws,
or any substantially similar law, is voidable and the agreement shall be interpreted pursuant to
the laws of this state if the party against whom enforcement of the choice of law provision is
sought is a resident of this state or has its principal place of business located in this state. For
purposes of this section, a "computer information agreement" means an agreement that would be
governed by the uniform computer transactions act or substantially similar law as enacted in the
state specified in the choice of law provision if that state's laws were applied to the agreement.

Acts 2001, c. 120, eff. 90 days after April 14, 2001.
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Model UCITA Bomb Shelter Legislation
and Commentary

Title: Choice of law and forum for computer information agreements

SECTION 1. Definitions. As used in this act:

(1) “Computer information agreement” means a contract or agreement that falls within
the scope of the Uniform Computer Information Transactions Act, whether or not that act
actually applies,

(2) “Uniform Computer Information Transactions Act” means the Uniform Computer
Information Transactions Act as approved by the National Conference of Commissioners on
Uniform State Laws and enacted in any jurisdiction, or any substantially similar law enacted in
any jurisdiction, and

(3) “Party” means a party to a computer information agreement, and “[NAME OF
STATE] party” means a party that is a resident of this state or has its principal place of business
in this state.

SECTION 2. Choice of law or forum — Voidable. A provision in a computer information
agreement that would result in application of the Uniform Computer Information Transactions
Act to all or part of that agreement is voidable by any party [unless the Uniform Computer
Information Transactions Act is subsequently enacted in this state]. If the provision is so voided,
the agreement will be governed by the laws of this state if at least one party is a [NAME OF
STATE] party. In an action based on a computer information agreement that does not contain a
choice of law provision, any party may object to the application of the Uniform Computer
Information Transactions Act to the agreement. If such an objection is made, the agreement will
be governed by the laws of this state if at least one party is a [NAME OF STATE] party. A
provision in a computer information agreement specifying that litigation or another dispute
resolution process is to occur in a state other than this state is voidable by any party, and the
dispute resolution process will take place in this state if at least one party is a [NAME OF
STATE)] party.
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[SECTION 3. Exceptions. The provisions of Section 2 will not apply to transactions where
any law or forum chosen in the contract bear a reasonable relation to the parties or their
transaction and it is established by clear and convincing evidence that (a) any choice of law or
forum provisions in the contract were specifically bargained for by the parties and (b) the
contract’s provisions stating choice of law or choice of forum were the product of fully informed
choice of both parties. Language in a written agreement purporting to memorialize specific
bargaining or the parties’ fully informed choice of law or forum is, without additional evidence,
insufficient to satisfy this Section.]

SECTION 3[4]. Fundamental policy. The provisions of this act reflect the fundamental policy
of [NAME OF STATE], and may not be varied by agreement of the parties.

LEGISLATIVE COMMENTARY
Proposed Legislation: “Choice of law and forum in computer information agreements”
Abstract:

The Uniform Computer Information Transactions Act (UCITA), as enacted in Virginia and
Maryland, contains rules that are favorable to software vendors and adverse to consumers and
business software purchasers. UCITA includes a choice of law rule that permits a licensor in a
state other than Virginia or Maryland to invoke UCITA in a contract’s choice of forum or choice
of law provisions. Consequently, citizens of state in which UCITA has not been enacted can fall
under UCITA. The attached “bomb shelter” legislation makes it clear that such terms violate
the fundamental public policy of that state and therefore are unenforceable.

Commentary:

Promulgated in 1999 (and amended twice since then) by the National Conference of
Commissioners of Uniform State Laws (NCCUSL) after substantial lobbying efforts by the
software industry, UCITA contains many rules that will adversely affect the rights of citizens of
this State. Two such rules are its choice of forum and choice of law rules. Its choice of forum
rule confers personal jurisdiction “by agreement” on foreign States’ courts through the familiar
“mouse click” that one must perform to load software or other on-line electronic products for the
first time. Its choice of law rule permits the vendor to choose the law of any State it wishes to
control its contract with this State’s consumers. Once again, that “agreement” may be contained
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in the boilerplate that resides behind the “T accept” button one encounters when one loads the
product into one’s computer.

Together, these provisions enable vendors of these products, through this unread boilerplate, to
get personal jurisdiction in a court of their choosing over this State’s citizens and to use rules of
a State of their choosing to decide the issues in the dispute with this State’s purchaser.

The facts that this State may not have enacted UCITA or, indeed, that this State may believe that
UCITA is bad policy, are not enough to avoid the effects of this legislation enacted elsewhere.
The UCITA drafters’ insertion of choice of forum and choice of law provisions into UCITA is
intended to give the law power far beyond the borders of the enacting States. Without protective
legislation, one State’s UCITA can reach every home and business in the United States.

The proposed legislation which is the subject of this commentary is entitled “Choice of law and
forum for computer information agreements.” It is sometimes referred to as “bomb shelter”
legislation. The underlying premise of this protective legislation is that large vendors of
computer information products such as software ought not to be able to choose the place for
litigation and the rules under which it will be conducted, particularly when they had such a
strong hand in writing the rules.

Section 1 defines the scope of this Act by reference to UCITA’s scope and is intended to be
coextensive in its definition of “computer information agreement.”

Section 2 makes voidable a contractual choice of law provision in a computer information
agreement that results in the application of UCITA to the agreement. The decision whether to
reject the application of UCITA lies with the citizen of this State. If the provision is voided, the
applicable law will be the law of this State. Section 2 also provides the same results when there
is no provision in the contract selecting UCITA as governing law. If the applicable conflict of
laws rule makes UCITA the applicable law, a citizen of this State has the option to avoid the
application of that law and to make applicable to the contract the law of this State instead.

Hlustration: Vendor from a State A which had enacted UCITA makes a computer information
agreement with a citizen of this State. The contract has no contractual designation of the
applicable law and a dispute arrives before the court in State A, or in this State, or in any other
State. The forum in such a case will first consult its own choice of law rule to determine the
applicable law. If that choice of law rule points to the application of UCITA to the contract,
Section 2 provides that this State’s citizen has the power to void the application of UCITA and to
have this State’s law applied to the contract instead.
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In addition, Section 2 gives citizens of this State the power to void a choice of forum clause in a
computer information agreement. This power can be used to avoid the jurisdiction of a foreign
court based on the contract’s choice of forum clause and can also be used to sustain otherwise
proper jurisdiction over the other contracting party in this State’s courts over the objection that a
different forum was chosen in the computer information agreement.

[Section 3 states an exception under Section 2 for contracts which bear a reasonable relationship
to the state whose law or forum are chosen and which are actually the product of free choice of
both parties to the contract. Bringing the contract within the exception requires clear and
convincing evidence both that the terms were explicitly bargained over by the parties and were
the product of free choice of both parties. Some software development contracts and very large
software supply contracts may qualify under the exception.

This exception recognizes that, occasionally, the parties to a contract may find it in their mutual
interest to choose law and forum that will result in the application of UCITA to their contract. In
those cases, as between protecting businesses from UCITA and permitting them to set their own
contract terms, the latter is, on balance, the weightier policy. But the overwhelming majority of
contracts involving choice of law and choice of forum clauses are nof negotiated nor are they the
product of free choice of both parties. Rather these contracts are formed (if at all) through
various forms of “assent” to vendor-drafted forms. Thus, vendor-drafted documentation will
assert that the vendee agrees to all terms if the vendee will “click to agree” or “continue to use
this service” or “fail to return this computer within 30 days.” These are hardly acts that actually
signal assent to the form’s terms and vendors are well aware of that.

Moreover, even if choice of law and choice of forum terms somehow came to the attention of the
vendee, the actual awareness of the terms would hardly signal any form of true understanding by
the vendee. “The law of Ireland applies to this contract” is a magically terse statement that can
carry all manner of legal implications without alerting the vendee to any of them. Does such a
phrase mean, in Ireland’s law, that the vendee consents to jurisdiction of Irish courts? Does it
mean higher (or lower) penalties for infringement of copyright? A more restrictive doctrine of
fair use? And so on. Given the implications for our vendees in becoming subjected to contracts
governed by UCITA, strong proof of knowing assent to such terms is required.

In addition, current law requires that there be some connection or relationship between the law
chosen and the underlying contract. This statutory requirement in Section 3 is connected to the
due process requirement that a state have “minimal contacts” before asserting jurisdiction over a
matter. The choices of parties seeking to apply law other than this State’s law to their computer
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information contract will continue to be limited to those states to which the contract or parties
bear a reasonable relationship.]

Section 3[4] is designed to emphasize to courts construing this legislation that protection of this
State’s citizens from the application of UCITA reflects the fundamental policy of this State. The
courts of this State should have little trouble implementing this legislation inasmuch as it
functions as a choice of law rule of this State. Other States’ courts will have their own conflict
of laws rules and when they interpret their conflict of laws rules — whether that found in UCITA
§ 109 or in common law — they will be required to defer to the “fundamental policy” of other
States’ law. See, e.g., Restatement (Second) Conflict of Laws, § 187 and Comment g. Section
3[4] will give other courts the guidance they may need in recognizing and deferring to the
fundamental policy of this State.
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The patient understands that the result of this arbitration agreement is that
claims, including malpractice claims he/she may have against the
(physician or hospital/other), cannot be brought as a lawsuit in court before

a judge or jury, and agrees that all such claims will be resolved as
described in this section.

This is a sample clause and is not intended as legal advice. Laws and
procedures change frequently and are subject to differing interpretations.

This information is not intended as a substitute for competent, independent
legal counsel in the relevant jurisdiction.
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APPENDIX C
Healthcare Business Relationship Arbitration Agreement

The Parties agrec that any claim or dispute between them or against any
agent, employee, successor, ot assign of the other, whether related to this
agreement or otherwise, and any claim or dispute related to this agreement
or the relationship or duties contemplated under this contract, including the
validity of this arbitration clause, shall be resolved by binding arbitration
by the National Arbitration Forum, under the Code of Procedure then in
effect. Any award of the arbitrator(s) mav be entered as a judgment in any
court having jurisdiction. In the event a court having jurisdiction finds any
portion of this agreentent uucnforceable, that portion shaltl not be cffective
and the remainder of the agreement shall remain effective. Information
may be obtained and claims may be filed at any office of the National
Arbitration Forum, www.arbitration-forum.com, or by mail at P.O. Box
50191, Minneapolis, MN 55405, This agreement shall be governed by and
interpreted under the Federal Arbitration Act, 9 U.S.C. Sections 1-16.

The clause above is a sample clause and is not intended as legal advice.
Laws and procedures change frequently and are subject to differing
interpretations. This information is not intended as a substitute for
obtaining legal advice from competent, independent, legal counsel in the
relevant jurisdiction.
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About the National Arbitration Forum

The National Arbitration Forum is one of the world's largest neutral
administrators of arbitration and mediation services with a select panel of
1,500 former judges and experienced senior attorneys providing dispute
resolution worldwide. Founded in 1986, the National Arbitration Forum
administers more than 50,000 cases annually with offices in New Jersey
and Los Angeles in addition to its headquarters in Minneapolis. Access
additional information at the National Arbitration Forum’s website at
www.arbitration-forum.com.
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